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Foreword

hat does it mean for a Human Rights De-
W fender to be criminalised? Unfortunately, it
is a question that has to be confronted all
over the world, as those who take peaceful action to

defend the rights of others find criminal law turned
against them time and time again.

In the most extreme cases, Human Rights Defenders
are sentenced to long terms in prison on the back of
baseless charges trumped up by the authorities or
private actors in direct response to their work. The
goal is to put a direct end to their activities, sending
defenders away to silence them and severing their
ties with their allies.

In other situations, defenders are brought to trial af-
ter lengthy investigations and formal proceedings,
only for the cases to be dismissed by the courts.
In such cases, the goal often seems to be to under-
mine human rights work in the public eye, conflating
it with criminal activity and those who carry it out
as criminals. A generous interpretation of such cas-
es would point to a complete lack of understanding
within police and prosecution services about who
Human Rights Defenders are and the work they do.

| have also seen cases where criminal investigations
are opened against unnamed persons, with media
reports based on leaks from investigators subse-
quently suggesting that defenders are those target-
ed. Such instances seem to point to an intention to
put defenders “on warning” and restrict their activi-
ties.

All such instances amount to criminalisation, which
as the present report outlines, can take several
forms. In different variations, it is a practice that re-
fuses to go away in Europe, with certain groups of
Human Rights Defenders particularly vulnerable to
such retaliation.

In my last report to the UN General Assembly, | fo-
cused on the situation of defenders of the rights of
migrants, refugees and asylum seekers. Many of the
cases included in the report came from Europe, and
almost all of those documented from the region in-
volved the criminalisation of defenders for acts of
solidarity.

Since the publication of the report, | have received
information on new acts of criminalisation within
Europe, with Migrant Rights Defenders again those
targeted. This pattern, rooted in the fortress Europe
mentality and the criminalisation of migration itself,
has to end.

2023 marks the 25th anniversary of the adoption of
the Declaration on Human Rights Defenders at the
UN General Assembly. In the years since its agree-
ment in 1998, Human Rights Defenders have been at
the forefront of advances towards the realisation of
human rights in every region. European states, along
with others, repeatedly affirm their support for de-
fenders, yet they continue to face retaliation within
the region — a tidal shift is needed.

| welcome the practical guidance presented in this
report. | hope it will become a living document, up-
dated and expanded. Europe is a region with well-es-
tablished mechanisms for the protection of human
rights, and steps to increase access to them for
Human Rights Defenders facing criminalisation are
of great merit. Initiatives to encourage collabora-
tion among defenders within the region are equally
important. Where information and knowledge are
shared, networks can strengthen and flourish, peo-
ple can work together, and the power of solidarity
can grow.

Mary Lawlor
UN Special Rapporteur
on the situation of Human Rights Defenders
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Preface

einrich Boll, the author and Noble laureate,
H and our foundation's namesake, once said

that “meddling is the only way to stay rele-
vant”. This is a phrase that describes one of the
main ideas of the foundation, and a core value, very
well. Meddling, in the sense of actively engaging,
as citizens or as a society, is indeed something we
seek to always support, wherever we work. Meddling
for change, for ideas and, sometimes, in defence
of someone else is what we and our partners do
around the world. Human Rights Defenders meddle.
They defend basic human rights, which are increas-
ingly coming under pressure, especially in the con-
text of migration. Over the last few years, we have
witnessed a growing and worrying trend of criminal-
isation in Europe, of both migration and acts of soli-
darity with people on the move.

One might think that the recent rapid and rather un-
controversial reception of refugees from Ukraine
proves that the EU has the capacity to act in a united
way, and to offer protection to even great numbers of
people without any major problems. However, quite
the opposite is true — the European Union remains
divided over asylum and migration policies, and for
some time now, the only common goal agreed upon
has been the externalisation of migration and more
border control. While legally it is clear that every
person has a right to seek protection, irregular bor-
der crossings are increasingly being criminalised,
regardless of a person’s intention to claim asylum.
And while globally more people than ever are being
displaced and forced to leave their home country,
the offered number of safe and regular pathways to
protection does not even cover a mere fraction of
the global need.

The lack of safe routes forces people to put their
fate in the hands of smugglers and to endanger their
lives, by, for example, crossing the Mediterranean
in a rubber dinghy or crossing increasingly forti-
fied, and often deadly, borders. Border “protection”
measures at the EU’s external borders barely deter
people from trying, but make it increasingly danger-
ous to reach Europe. In the absence of a dignified
and human response to those arriving in Europe in
need for protection, the support provided by Human
Rights Defenders along the so-called Balkan Route
or at sea becomes essential. Brave individuals and
organisations provide refugees and migrants with
their fundamental needs. They defend the rights of

those who often cannot defend themselves, who are
vulnerable or whose rights are being structurally vio-
lated — including by authorities at the EU’s external
borders. Instead of making their lives difficult, the Eu-
ropean Union and its Member States should honour
and thank those volunteers who step in and protect
the EU’s core values of humanity, particularly where
authorities refuse to fulfil their own obligations.

Quite the contrary is true — protection and showing
solidarity with people in flight is increasingly treat-
ed as a criminal act. While this worrying trend of
criminalising people on the move and the solidarity
with them is something that needs to be tackled at
a political level, the consequences of criminalisation
have to be dealt with at an individual level. In fact,
criminalisation can come in various forms and with
very different scopes, so it is therefore important
that activists and organisations are aware of the ex-
isting options for action and defence.

This toolkit seeks to support affected Human Rights
Defenders by showing them mechanisms and av-
enues for help and self-defence in cases of crimi-
nalisation at various levels. Not only do we believe
this to be a useful and essential tool for individual
practical use, but we also think that the process of
compiling these tools has been valuable in itself: the
researchers and authors’ collective effort behind it,
and the many discussions and exchanges along the
way with legal experts, practitioners and activists
from all over Europe (including an intensive 3-day
workshop at our premises in Thessaloniki), has been
an invaluable and important network exchanging
and learning experience. The Heinrich Boll Founda-
tion would like to thank the many actors involved in
this process for their support and expertise, as well
as their trust in working with us for the creation of
this toolkit. While we hope that no one will have to
use this toolkit, we also hope that in cases of future
criminalisation, all those working to protect human
rights will be able to make use of it.

Thessaloniki, January 2023

Neda Noraie-Kia
Head of Migration Policy Europe,
Heinrich-Boll-Stiftung, Thessaloniki



Disclaimer

he information included in this toolkit is

I based on international and national law, as
well as information provided by relevant in-
stitutions and experts (for methodology, see Intro-
duction) and is accurate as of January 2023. The
information presented is non-exhaustive, and Border
Violence Monitoring Network (BVMN) and the Hein-
rich Boll Foundation do not take responsibility for
the outcomes of pursuing the mechanisms detailed
here. There is no direct relation to the work and ac-
tions of the institutions listed. Even though this tool-
kit focuses on Croatia and Greece, there are further
countries relevant to look at, since criminalisation
is not an issue limited solely to these countries. We
have to underline that this toolkit has the purpose of
being a living document to be nurtured, changed and
enriched with the experience of other individuals
and collectives that will have the “fuelling” energy to
fight these injustices together. It does not constitute
a guarantee of best practice, as contexts differ, and
strategies have to be adapted and decided upon on
an individual level. There is no “standard” procedure
to tackle criminalisation. Every case is individual
and therefore must be assessed as such. The toolkit
is not intended as an authoritative legal source, as
laws and other information might change. We are
happy to receive corrections and additions with re-
gard to relevant information and experience, and we
invite you to reach out in order to collectively enrich

this toolkit.
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ing human rights.



Reader’s guide to the toolkit

was identified as the most relevant legis-

lation and mechanisms protecting Human
Rights Defenders that face criminalisation due
to their work as well as advocacy tools that were
considered useful in such situations. The content
of this publication is based on extensive research
including several interviews with experts, Human
Rights Defenders and different bodies and institu-
tions working for their protection.

T his guide compiles an extensive list of what

The introductory chapter does not only elaborate
on the background and motivation of writing this
toolkit, but also gives an overview on the context of
criminalisation of people on the move and Human
Rights Defenders, the methodology used for this
research and contains a list of the abbreviations
used. It is followed by a chapter of general rec-
ommendations, which were identified as relevant
for Human Rights Defenders during our research
which should be considered in all cases, before
and during criminalisation processes.

The main body of this toolkit consists of elabora-
tions on legislation, protection mechanisms and
advocacy avenues, sorted according to geographi-
cal levels. Those are (in order of their appearance):
on an international level the UN, other international
levels and on a transnational level the European
Union. On a national level, this toolkit focuses on
Croatia and Greece. In this publication we decided
to focus on those two countries as those were the
two countries with the best documented cases of
criminalisation of Human Rights Defenders with-
in our Network. However, while writing this toolkit,
we assured that all other chapters can be applied
to other countries in Europe. In addition, it is im-
portant to mention that Human Rights Defenders
in other European countries also face criminalisa-
tion and research in those countries is important
to be conducted in the future. Each chapter starts
with an overview on relevant legislation, either pro-

tecting or leading to the criminalisation of Human
Rights Defenders, followed by elaborations on
identified mechanisms and advocacy avenues. On
the national level, there are additional subchapters
elaborating on legislation, mechanisms and advo-
cacy tools, concerning specific forms of informal
criminalisation that were identified as relevant in
the context of those countries, for instance relat-
ing to police misconduct and data protection.

As criminalisation can have several different forms
and advocacy strategies can vary, not all mecha-
nisms might necessarily be relevant to every Hu-
man Rights Defender. Therefore, a reader can also
follow this index in order to be forwarded directly
to the mechanisms of most interest to them.



As an individual being criminalised these mechanisms can be relevant:

©2.2.1.1.
©2.2.2.1.
*2.2.3.
*2.2.4.
*3.1.2.
*3.2.2.1.
*3.2.2.2.
*3.2.2.3.

*3.2.2.4.
*3.3.

- 3.4.
©4.2.2.
©4.2.3.
©4.2.4.
*4.2.6.
+5.2.1.
+5.2.2.
+5.2.3.
+5.2.4.
+5.3.1.2.
+5.3.2.2.
+5.3.2.3.
+5.3.3.2.
©6.2.1.
©6.2.2.
*6.2.3.
*6.2.4.
*6.3.1.1.

©6.3.2.2.

Complaint procedure before the Human Rights Council

Individual Complaint to an UN treaty body

UN Special Procedures (Special Rapporteur on Human Rights Defenders)
Reprisals for Cooperation with UN in the Field of Human Rights

OSCE Office for Democratic Institutions and Human Rights (ODIHR)
ECtHR

The Commissioner for Human Rights

The Parliamentary Assembly of the Council of Europe (PACE)

and its Committee on Legal Affairs and Human Rights

The Conference of INGOs

Bar Association (if a lawyer): National Bar Association, Council of Bars
and Law Societies of Europe (CCBE), International Bar Association (IBA)
Embassies

European Ombudsperson

EU protection for Human Rights Defenders outside the EU
ProtectDefenders.eu

European Parliament

Croatian Ombudsperson

File a court suit/appeal in front of relevant court (Croatia)
Constitutional Complaint (Croatia)

National CSO of support - CPS (Croatia)

Police misconduct (Croatia)

Council for Civilian Oversight of Security-Intelligence Agencies (Croatia)
Right to Information (Croatia)

Croatian Personal Data Protection Agency (Complaint)

Greek Ombudsperson

National Commission for Human Rights (GNCHR) (Greece)

Racist Violence Recording Network (Greece)

File a court suit/appeal in front of relevant court (Greece)

The Hellenic Data Protection Authority and Data Protection

and Personal Privacy Laws in Greece

Police misconduct (Greece)

As an organisation being criminalised’ these mechanisms can be relevant:

+2.2.1.1.
©2.2.1.2.
©2.2.2.2.
©2.2.3.
©2.2.4.

Complaint procedure before the Human Rights Council

Universal Periodic Review

Treaty Body Reporting Process

UN Special Procedures (Special Rapporteur on Human Rights Defenders)
Reprisals for Cooperation with UN in the Field of Human Rights

1 This can also apply in an incident targeting an individual that identifies themselves or directly works with an organisation and is
therefore interpreted as an incident of criminalisation against the organisation itself, or in cases where organisations directly address
incidents of individuals’s criminalisation within their advocacy.



- 3.1.2.

+3.2.2.2.
+3.2.2.3.

+3.2.2.4.

©4.2.1.
©4.2.2.
©4.2.3.
©4.2.5.
*4.2.6.
+5.2.1.
+5.2.2.
+5.2.3.
+5.2.4.
+5.3.1.2.
+5.3.2.2.
+5.3.2.3.
+6.2.1.
©6.2.2.
*6.2.4.
©6.3.2.2.

OSCE Office for Democratic Institutions and Human Rights (ODIHR)
CoE Commissioner for Human Rights

The Parliamentary Assembly of the Council of Europe (PACE)
and its Committee on Legal Affairs and Human Rights

The Conference of INGOs

Fundamental Rights Agency of the European Union (FRA)
European Ombudsperson

EU protection for Human Rights Defenders outside the EU

EU Commission Rule of Law Reporting

European Parliament

Croatian Ombudsperson

File a court suit/appeal in front of relevant court (Croatia)
Constitutional Complaint (Croatia)

National CSO of support - CPS (Croatia)

Police misconduct (Croatia)

Council for Civilian Oversight of Security-Intelligence Agencies (Croatia)
Right to Information (Croatia)

Greek Ombudsperson

National Commission for Human Rights (GNCHR) (Greece)
File a court suit/appeal in front of relevant court (Greece)
Police misconduct (Greece)

For advocacy on a short term level, concerning specific incidents of criminalisation,
these mechanisms can be relevant:

©2.2.3.
©2.2.4.
+3.2.2.2.
+3.2.2.3.

+3.2.2.4.
- 3.3.

- 3.4.
©4.2.3.
©4.2.4.
*4.2.6.
+5.2.1.
+5.2.2.
+5.2.3.
*5.2.4.
+5.3.1.2.
+5.3.3.2.
©6.2.1.
*6.2.4.
©6.3.1.1.

©6.3.2.2.

UN Special Procedures (Special Rapporteur on Human Rights Defenders)
Reprisals for Cooperation with UN in the Field of Human Rights

CoE Commissioner for Human Rights

The Parliamentary Assembly of the Council of Europe (PACE)

and its Committee on Legal Affairs and Human Rights

The Conference of INGOs

Bar Association (if a lawyer): National Bar Association, Council of Bars
and Law Societies of Europe (CCBE), International Bar Association (IBA)
Embassies

EU protection for Human Rights Defenders outside the EU
ProtectDefenders.eu

European Parliament

Croatian Ombudsperson

File a court suit/appeal in front of relevant court (Croatia)
Constitutional Complaint (Croatia)

National CSO of support - CPS (Croatia)

Police misconduct (Croatia)

Croatian Personal Data Protection Agency (Complaint)

Greek Ombudsperson

File a court suit/appeal in front of relevant court (Greece)

The Hellenic Data Protection Authority and Data Protection

and Personal Privacy Laws in Greece

Police misconduct (Greece)



For advocacy on a long term level, also in order to build up evidence? these mechanisms can be relevant:

©2.2.1.1.
©2.2.1.2.
©2.2.2.1.
©2.2.2.2.

+2.2.3.
©2.2.4.
+3.1.2.

+3.2.2.1.
+3.2.2.2.
+3.2.2.3.

+3.2.2.4.

+3.3.

+3.4.

©4.2.1.
©4.2.2.
©4.2.3.
*4.2.4.
©4.2.5.
©4.2.6.
*5.2.1.
+5.2.2.
*5.2.3.
+5.2.4.

+5.3.1.2.
+5.3.2.2.
+5.3.3.2.

©6.2.1.
©6.2.2.
*6.2.3.
©6.2.4.

*6.3.1.1.

©6.3.2.2.

Complaint procedure before the Human Rights Council

Universal Periodic Review

Individual Complaint to an UN treaty body

Treaty Body Reporting Process

UN Special Procedures (Special Rapporteur on Human Rights Defenders)
Reprisals for Cooperation with UN in the Field of Human Rights
OSCE Office for Democratic Institutions and Human Rights (ODIHR)
ECtHR

CoE Commissioner for Human Rights

The Parliamentary Assembly of the Council of Europe (PACE)

and its Committee on Legal Affairs and Human Rights

The Conference of INGOs

Bar Association (if a lawyer): National Bar Association, Council of Bars and Law Societies
of Europe (CCBE), International Bar Association (IBA)

Embassies

Fundamental Rights Agency of the European Union (FRA)

European Ombudsperson

EU protection for Human Rights Defenders outside the EU
ProtectDefenders.eu

EU Commission Rule of Law Reporting

European Parliament

Croatian Ombudsperson

File a court suit/appeal in front of relevant court (Croatia)
Constitutional Complaint (Croatia)

National CSO of support - CPS (Croatia)

Police misconduct (Croatia)

Council for Civilian Oversight of Security-Intelligence Agencies (Croatia)
Croatian Personal Data Protection Agency (Complaint)

Greek Ombudsperson

National Commission for Human Rights (GNCHR) (Greece)

Racist Violence Recording Network (Greece)

File a court suit/appeal in front of relevant court (Greece)

The Hellenic Data Protection Authority and Data Protection

and Personal Privacy Laws in Greece

Police misconduct (Greece)

2 For more elaborations on the importance of this, see below chapter 1 General recommendations.



If a Human Rights Defender is targeted by criminalisation outside the EU territory, these mechanisms
can be relevant:

©2.2.1.1. Complaint procedure before the Human Rights Council
©2.2.1.2. Universal Periodic Review
©2.2.2.1. Individual Complaint to an UN treaty body
©2.2.2.2. Treaty Body Reporting Process
+2.2.3. UN Special Procedures (Special Rapporteur on Human Rights Defenders)
+2.2.4. Reprisals for Cooperation with UN in the Field of Human Rights
+3.1.2. OSCE Office for Democratic Institutions and Human Rights (ODIHR)
(depending on State)
+3.2.2.1. ECtHR (if State of concern is a Member State of the Council of Europe)
+3.2.2.2. CoE Commissioner for Human Rights
(if State of concern is a Member State of the Council of Europe)
+3.2.2.3. The Parliamentary Assembly of the Council of Europe (PACE)

and its Committee on Legal Affairs and Human Rights
(if State of concern is a Member State of the Council of Europe)

+3.2.2.4. The Conference of INGOs
(if State of concern is a Member State of the Council of Europe)
+3.3. Bar Association (if a lawyer): National Bar Association,
International Bar Association (IBA)
- 3.4. Embassies
+4.2.3. EU protection for Human Rights Defenders outside the EU
< 4.2.4. ProtectDefenders.eu

*4.2.6. European Parliament



List of abbreviations

AYS - Are You Syrious? (Croatian CSO)
BVMN - Border Violence Monitoring Network
CAT - Committee against Torture
(UN treaty body)
CCPR - Human Rights Committee
(UN treaty body)
CCBE - Council of Bars and Law Societies
of Europe
CED - Committee on Enforced Disappearances (UN treaty body)
CERD - Committee on the Elimination of Racial Discrimination (UN treaty body)
CoE - Council of Europe

COHOM - Council Working Party on Human Rights
CPS, CMS - Centre for Peace Studies (Croatian CS0O)

CPT - European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment

CSO - Civil Society Organisation
CTC - complaint tracking code
(Greek Ombudsperson)
DPO - Data Protection Officer
ECHR - European Convention on Human Rights

ECOSOC - United Nations Economic
and Social Council

ECtHR - European Court of Human Rights

EDPB - European Data Protection Board
EIDHR - Eurxopean Instrument for Democracy
and Human Rights
EU - European Union
EUTRP - European Union Temporary Relocation Platform
EYP - National Intelligence Service of Greece
FRA - Fundamental Rights Agency of the

European Union
GANHRI - Global Alliance of National Human Rights Institutions
GCC - Greek Criminal Code
GDPR - General Data Protection Regulation
GNCHR - Greek National Commission for Human Rights
HDPA - Hellenic Data Protection Authority
HoM - Head of EU Mission



HRC
IBA
IBAHRI
INGO

MEP
MS
NHRI
NGO
ODIHR

OHCHR

OSCE
PACE

RVRN
SLAPP

SOA
SPD

SuR
TEU
CFREU

UDHR
UN
UNODC
UNHCR

UNO
UPR
VSOA

ADAE

CASE

Human Rights Council
International Bar Association
IBA's Human Rights Institute

International non-governmental
organisation

Member of the European Parliament
Member State

National Human Rights Institution
non-governmental organisation

Office for Democratic Institutions
and Human Rights

Office of the United Nations
High Commissioner for Human Rights

Organisation for Security and Co-Operation in Europe

Parliamentary Assembly of the Council
of Europe

Racist Violence Recording Network (Greece)

Strategic Lawsuits Against Public
Participation

Security-Intelligence Agency (Croatia)

Subcommittee on Prevention of Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (UN treaty body)

State under Review
Treaty on European Union

Charter of Fundamental Rights
of the European Union

Universal Declaration of Human Rights
United Nations
United Nations Office on Drugs and Crime

United Nations High Commissioner
for Refugees

United Nations Organisation
Universal Periodic Review

Military Security-Intelligence Agency
(Croatia)

Hellenic Authority for Communication
Security and Privacy

Coalition Against SLAPPS in Europe
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In defence of defenders: a practical guide to legal means and advocacy tools for criminalised Human Rights Defenders in Europe

Introduction

Recent years have seen arise in the erosion of the
rule of law in Europe and a backlash against de-
mocracy, human rights and those working in de-
fence of human rights. Human Rights Defenders
are at high risk of facing repression and various
forms of criminalisation while protecting, promot-
ing and safeguarding fundamental freedoms and
basic human rights.?

Following the definition given by the UN Decla-
ration on Human Rights Defenders,* a Human
Rights Defender is a person who, individually or
in association with others, promotes and strives
for the protection and realisation of human rights
and fundamental freedoms at national and inter-
national levels in a peaceful manner. The term is
used broadly and can include activists from differ-
ent backgrounds, scholars, and law practitioners,
such as judges and lawyers. Therefore, the term
also includes people on the move.

The consequences of criminalisation are im-
mense — for Human Rights Defenders, as well as
for the people they support. Often, either crucial
support of victims of human rights violations is
stopped completely or valuable resources have to
instead be spent on countering acts of criminali-
sation and their effects. This toolkit outlines and
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explores available mechanisms and institutions,
protecting legislation, and advocacy avenues to
approach when Human Rights Defenders experi-
ence criminalisation at the domestic, European or
international level. At the domestic level, the focus
of this toolkit is on Greece and Croatia, with hope
for expansion.

The Border Violence Monitoring Network (BVMN)
is an independent network of Civil Society Organ-
isations (CSOs) and associations who monitor
human rights violations at the borders of the Euro-
pean Union (EU) and advocate to end the violence
exerted against people on the move. Several part-
ners and member organisations of BVMN have
experienced severe criminalisation themselves.®

In recent years, securitisation discourses have
shifted the framing of migration as a human rights
issue to an issue of criminal concern, leading to
an increasing overlap between criminal law, mi-
gration management and the fortification of the
EU’s external borders. Thereof, the framing of mi-
gration as a security threat is severely shaping
immigration law, policy and practice. Resulting
developments, such as mounting hurdles of entry
and the expansion of both detention and depor-
tation capacities, have permitted the proliferation
of criminal sanctions for “migration offences”,
thus enabling the criminalisation of migration.®
This criminalisation first and foremost targets

3 For further elaborations on the background of these developments, see: Border Violence Monitoring Network. 2022. Accused of
Solidarity: A Report on Incidents of Criminalisation Targeting BVMN Member Organisations and their Team Members in 2021.
Available at: https://www.borderviolence.eu/wp-content/uploads/Criminalisation.pdf

4 Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote , and Protect Universally
Recognized Human Rights and Fundamental Freedoms, (1999) UN Doc. A/RES/53/144. Available at: https://www.ohchr.org/en/
instruments-mechanisms/instruments/declaration-right-and-responsibility-individuals-groups-and

5 For further information on the work of the network, see: https://www.borderviolence.eu/; Border Violence Monitoring Network.
2022. Accused of Solidarity: A Report on Incidents of Criminalisation Targeting BYMN Member Organisations and their Team
Members in 2021. Available at: https://www.borderviolence.eu/wp-content/uploads/Criminalisation.pdf

6 Parkin, Joanna. 2013. The Criminalisation of Migration in Europe: A State-of-The-Art of the Academic Literature and Research.
Liberty and Security in Europe Papers, No. 61. Available at: https://ssrn.com/abstract=2350119; for more elaborations on the
political context, see also ibid.; Border Violence Monitoring Network. 2020. Shrinking spaces: Report on criminalisation of soli-
darity in the Western Balkans. Greece. Available at: https://www.borderviolence.eu/wp-content/uploads/Report-on-Criminalisa-
tion-of-Solidarity.pdf; and Border Violence Monitoring Network. 2022. Islets, Interim Measures, and lllegal Pushbacks: Erosion of
Rule of Law in Greece. Available at: https://www.borderviolence.eu/20548-2/
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people on the move themselves.” Across Europe,
thousands of people who have been unjustly tar-
geted are imprisoned without a fair trial, after
crossing borders to seek safety and protection.
For instance, in Greece, foreigners now make up
approximately 60% of the prison population.® The
criminalisation of Human Rights Defenders, espe-
cially in the context of migration, is an extension of
the violation of rights and criminalisation of those
whose human rights are at risk. It is a secondary
form of criminalisation and a form of governance
with the purpose of deliberately targeting and de-
terring them from continuing their support work,
while also discouraging others from engaging in
similar activities.®

Migrant Rights Defenders are those Human Rights
Defenders who specifically promote the rights of
migrants and support people on the move.'® In the
European context, especially in recent years, they
are disproportionately targeted by criminalisation,
in particular due to the misuse of legislation reg-
ulating migration-related matters.” For example,
a recurring pattern of allegations made by states
against Migrant Rights Defenders centres on the
false claims of their alleged involvement in smug-
gling, espionage or the facilitation of entry into
national territory. Additionally, the international

law of the sea is at risk of arbitrary interpretation
to the disadvantage of Migrant Rights Defenders
working in the area of civil search and rescue.
These developments are additionally linked to
the phenomenon of a “shrinking space” for civil
society, which, in combination with the increas-
ing implementation of restricting legislation for
organisations working for the rights of people on
the move, leads to an increasingly limited scope
of action.”? Current developments extend to ad-
ditional groups, such as journalists reporting on
related matters, as well as lawyers representing
people on the move and activists.®

When mapping possible advocacy actions and
protection avenues for Human Rights Defenders
in cases of criminalisation, the extent, as well as
various forms of possible repression and discrim-
ination, have to be taken into account. Not every-
one working in the field of human rights has the
same privileges, prerequisites and access to re-
sources, and therefore not everyone is affected
to the same extent by similar measures. Intersec-
tional forms of discrimination, such as racism,
documentation status, classism, sexism and pa-
triarchal structures, as well as homo- and trans-
phobia, can constitute an additional burden to the
affected Human Rights Defenders.

7  Border Violence Monitoring Network. 2022. Policy Brief: Criminalization of POM.
Available at: https://www.borderviolence.eu/policy-brief-criminalization-of-pom/

8 World Prison Brief. 2022. Greece. Available at: https://www.prisonstudies.org/country/greece.

9 Border Violence Monitoring Network. 2022. Black Book of Pushbacks 2022.
Available at: https://left.eu/issues/publications/black-book-of-pushbacks-2022/

10 This toolkit, however, is not limited to advocacy tools feasible for Migrant Rights Defenders, but addresses mechanisms which

could be of use for all Human Rights Defenders.

11 Special Rapporteur on the situation of human rights defenders. 2022. A/77/178: Refusing to turn away: human rights defenders
working on the rights of refugees, migrants and asylum-seekers. United Nations General Assembly. Available at: https://docu-
ments-dds-ny.un.org/doc/UNDOC/GEN/N22/428/94/PDF/N2242894.pdf?0OpenElement

12 For more elaborations on the political context, see also Border Violence Monitoring Network. 2022. Accused of Solidarity: A Re-
port on Incidents of Criminalisation Targeting BVMN Member Organisations and their Team Members in 2021.
Available at: https://www.borderviolence.eu/wp-content/uploads/Criminalisation.pdf; and Border Violence Monitoring Network.
2020. Shrinking spaces: Report on criminalisation of solidarity in the Western Balkans. Greece.
Available at: https://www.borderviolence.eu/wp-content/uploads/Report-on-Criminalisation-of-Solidarity.pdf

13  Border Violence Monitoring Network. 2022. Black Book of Pushbacks 2022. Available at: https://left.eu/issues/publications/
black-book-of-pushbacks-2022/; see, for the Greek context: Border Violence Monitoring Network. 2022. Submission Rule of Law
Report Greece: February 2022. Available at: https://www.borderviolence.eu/submission-rule-of-law-report-greece-february-2022/;
and Border Violence Monitoring Network. 2022. Islets, Interim Measures, and lllegal Pushbacks: Erosion of Rule of Law in Greece.
Available at: https://www.borderviolence.eu/20548-2/
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Differentiation of forms of criminalisation

Criminalisation occurs in various forms.™ For the
purpose of this toolkit, we differentiate between
formal and informal criminalisation but include
both in the scope of possible counteractions.
Formal criminalisation refers to actions under-
taken by governments and authorities that of-
ten result in detention, court trials and strategic
lawsuits against public participation (SLAPPs);
Human Rights Defenders are falsely accused of
being involved in criminal actions. In the field of
migration, charges usually include “facilitation of
illegal entry” or “undocumented stay”, which are
used to criminalise acts into which people on the
move are coerced (such as piloting a boat) or acts
of solidarity with them.™ Actions related to as-
sisting with human rights and the monitoring of
human rights violations are frequently criminal-
ised; in the Greek context, this takes the form of
allegedly spreading “fake news"” through recently
introduced legislation which criminalises any in-
formation “capable of causing concern or fear to
the public or undermining public confidence in the
national economy, the country’s defence capacity
or public health”.?®
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Informal criminalisation can be much more sub-
tle and is the form of criminalisation most ob-
served targeting BVMN member organisations.
Acts of informal criminalisation can be catego-
rised as acts of repression, threats, intimidation,
and the disturbance or destruction of services. Of
increasing concern is the threat or use of physical
violence. Informal criminalisation is no less de-
structive than formal criminalisation. Rather, the
arbitrariness of actions threatens to erode rule of
law and makes spaces for people on the move and
humanitarian work insecure and unpredictable.”

14 For detailed information, see Border Violence Monitoring Network. 2022. Black Book of Pushbacks 2022.
Available at: https://left.eu/issues/publications/black-book-of-pushbacks-2022/

15 Spaggiari, Ottavia. 2022. How European courts are wrongfully prosecuting asylum seekers as smugglers: ‘These people are
victims of the system. The New Humanitarian. Available at: https://www.thenewhumanitarian.org/investigation/2022/09/01/
European-courts-prosecution-asylum-seekers; Border Violence Monitoring Network. 2022. Policy Brief: Criminalization of POM.
Available at: https://www.borderviolence.eu/policy-brief-criminalization-of-pom/; for prominent examples of people on the move
facing such charges, see, for example, | Have Rights. n.d.. Free the Samos 2! The real crime is the border regime — Justice for N.
& Hasan. Available at: https://ihaverights.eu/free-the-samos-2/ and Free El Hiblu 3. n.d.. The El Hiblu 3.

Available at: https://elhiblu3.info/index

16 Amendments to the Penal Code, the Code of Criminal Procedure and other urgent provisions. Law 4855/202. 2021. Available at:
https://www.hellenicparliament.gr/UserFiles/bcc26661-143b-4f2d-8916-0e0e66badc50/11779190.pdf; see Border Violence Moni-
toring Network. 2022. Accused of Solidarity: A Report on Incidents of Criminalisation Targeting BYMN Member Organisations and
their Team Members in 2021. p.12.

Available at: https://www.borderviolence.eu/wp-content/uploads/Criminalisation.pdf

17 Border Violence Monitoring Network. 2022. Accused of Solidarity: A Report on Incidents of Criminalisation Targeting BVMN Mem-
ber Organisations and their Team Members in 2021.
Available at: https://www.borderviolence.eu/wp-content/uploads/Criminalisation.pdf
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While the mechanisms and possible actions list-
ed in this toolkit tend to be more easily applica-
ble in cases of formal criminalisation, evidence
of all forms of criminalisation, formal and infor-
mal, should be compiled at all times (see Chapter
1(IV)). Often, informal repression occurs in repet-
itive and systemic patterns aimed at the discour-
agement and intimidation of those affected. Evi-
dence should be compiled and can be useful for
future proceedings.

Methodology

From September to December 2022, the Border
Violence Monitoring Network conducted exten-
sive research on possible legal, institutional and
informal mechanisms to take or approach when
a Human Rights Defender faces criminalisation.
Furthermore, over 25 interviews with various ac-
tors and organisations, governmental as well as
non-governmental, working in the field of either
migration, the no-border movement, human rights
protection and/or human rights defending were
conducted. Several of the actors faced criminal-
isation themselves and reported on the actions
they undertook, the institutions they approached
and the lessons they learned during the process.
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1. General
recommendations

Insights and recommendations from consul-
tations with Human Rights Defenders facing
criminalisation

During the research phase, where interviews were
conducted with activists, organisations and other
individuals facing criminalisation, certain gener-
al points and recommendations were repeated
across a variety of actors. Based on those, it was
decided to include the following non-exhaustive
list of general recommendations for Human Rights
Defenders facing criminalisation,’® as the actors
we spoke to emphasised the need to consider cer-
tain key aspects before and during engagement
with the listed instruments and mechanisms.

I) Personal safety first!

Human Rights Defenders should ensure that their
person and their organisation, along with its prop-
erty (including mental property like information
and digital data, as well as the physical space of
the organisation), are safe. Only if this is guaran-
teed can further steps to tackle criminalisation by
means of advocacy and further contribution to the
defence of human rights be successfully and sus-
tainably undertaken. Although this recommenda-
tion should generally be considered in calmer peri-
ods, when workload is less, and in situations when
there is no active threat of repression, it should be
especially considered when Human Rights Defen-
ders find themselves facing informal, as well as
formal, forms of criminalisation.

Place of safety

» Safe operational space/office.

» Work towards an emergency plan/evacuation
plan in case of exceptionally threatening circum-
stances (see below).

» Safe living space.

If possible: separate working and living space.

18 See also “Disclaimer” on page 4.
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If necessary: move/change places.

If the situation on the ground becomes too dan-
gerous or risky, it can be the best decision to move
to another place, city or even country. Such deci-
sions can be very hard and might not be possible
for everyone due to their documentation status.
Hence, considering such situations and relevant
steps beforehand can be important.

Resilience and mental health

One of the most common forms of criminalisation
is informal repression and, linked to that, strategies
of mental demoralisation. Repression can induce
feelings of powerlessness, fear, paranoia and de-
pression. In combination with work in the field of
human rights that is already mentally and emotion-
ally straining, this can be a huge burden. Therefore,
Human Rights Defenders should work towards a
resilience strategy. This can also be profitable in
times without incidents of criminalisation.
For our interviewees, a resilience strategy includ-
ed, inter alia:
» Making the mental health of the team a
priority.
» Considering: What do we need for our psycho-
logical and emotional well-being?
» Having access to suitable psychosocial support
for themselves and their team at all times.
» Fixed working times and fixed off-times, e.g.
free weekend policy.
» Separate private and work phones.
» Establishing a buddy system within the team
to look after each other’s mental health.
» Teambuilding and fun, relieving activities
within the team.
» Exchanges with other people facing criminali-
sation.

Data security

» When speaking about safe spaces and per-
sonal safety, the security of (digital) data is one of
the most prominent issues. Various respondents
experienced forms of digital surveillance in the
course of criminalisation.
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» As any data collected by authorities can po-
tentially be used against them, Human Rights
Defenders should protect their personal and op-
erational data from the beginning of their work-re-
lated operations. Any communication and devices
should be encrypted, and data should always be
stored at safe places.

Il) Elaborate an emergency plan

Situations of criminalisation are very likely to be
emotionally and psychologically burdening. As
criminalisation usually occurs in parallel with,
or in addition to, the daily operations of Human
Rights Defenders, the available time resources to
handle criminalisation are most likely limited. As a
form of repression, criminalisation almost always
has similar effects of leaving the affected feeling
powerless and afraid, and can lead to division in
groups. Therefore, many Human Rights Defenders
we spoke to recommended pre-emptively elabo-
rating on possible scenarios of criminalisation in
calmer periods and building an emergency plan or
emergency strategy for cases of criminalisation
beforehand. When creating an emergency strat-
egy, the first thing to consider should always be:
How can we, as individuals or an organisation, in a
changing environment, guarantee for the safety of
our own person, our colleagues and the people we
support?

The following non-exhaustive list outlines help-
ful points to include in an emergency plan and to
keep in mind during ongoing operations:

Continuous reflection and revision of work-
ing and advocacy strategies

» Is the modus operandi sustainable?

» Human Rights Defenders should stay flexi-
ble in their way of working and be able to adapt to
political and social changes in their local/national
context.

Knowledge of (procedural) rights!

» Although our research showed these to be
frequently disrespected by (local) authorities, fun-
damental and civil rights protect individuals, espe-
cially their right to privacy, freedom of expression
and opinion. Knowing one’s rights and being able
to refer to them (and relevant national legislation)
when in contact with local authorities like the po-
lice can be helpful to alleviate or prevent acts of
repression.
e.g. raids of distribution sites for people on the
move in Greece.
» Ensure access to legal consultation and/or
networks of lawyers.
Access to legal consultation and a good law-
yer, or lawyers, can help to evaluate possible situ-
ations of criminalisation from a legal perspective.
A professional evaluation of the actual legal threat
in case of an incident of criminalisation can help
to understand the situation from a legal perspec-
tive and estimate what steps need to be taken in
order to be safe. Often repression works through
intimidation, impacting the mental and psycholog-
ical well-being through the potentiality of a threat.
Legal consultation can help to prevent panic and
paranoia.
» For legal support in case of criminalisation
of people on the move, see Captain Support:
Facebook page: https://www.facebook.com/
CaptainSupportLegalAid

Email: captainsupport@proton.me

For advocacy support in case of criminalisa-
tion of people on the move, see borderline-europe:

Website: https://www.borderline-
europe.de/projekte/kriminalisierung-von-
migration-und-solidaritat?l=en

Email: mail@borderline-europe.de

Staying informed about criminalisation in the
national context

» Being aware of recent trends and develop-
ments regarding criminalisation of Human Rights
Defenders in the national/local context can help
to circumvent being targeted by the authorities.
Humanitarian aid and human rights defence are
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increasingly targeted with attempts of criminalisa-
tion in several forms.

» Therefore, the following questions are rele-
vant to reflect on:

* Which activities are frequently criminali-
sed?

* Which accusations are frequently raised?
What is the legal basis and what can be
done to counter it?

* In the context of supporting human rights
of people on the move, facilitation of illegal
entry is an accusation frequently raised, for
example.

Staying informed about funding
opportunities

If active criminalisation occurs, counter actions, legal
defence and public media campaigns can be nec-
essary. This can be an expensive undertaking, and
staying informed about funding opportunities, e.g.
through legal help funds, fundraising, possible cam-
paigns and so on, can be helpful.

Considering the public visibility of people in-
volved in the organisation

» Working as a team or organisation can pro-
vide legal and public protection for the individ-
uals involved. Nevertheless, some kind of legal
accountability for an organisation is usually nec-
essary. Human Rights Defenders should consider
what organisational legal status they want to hold.

» Having a spokesperson who represents the
organisation publicly is often necessary and help-
ful. Limiting the number of people who are publicly
connected to the organisation to a minimum is rec-
ommended, in order to not unnecessarily involve
more people in legal proceedings when it comes
to formal criminalisation cases.

Considering evacuation scenarios

While establishing an emergency plan, Human
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Rights Defenders should also consider scenarios
in which evacuation “from the ground” becomes
necessary. There can be situations which pose
such an imminent threat to the (physical and men-
tal) well-being of the people involved in the organ-
isational structures that leaving the working loca-
tion for the short- or long-term is the best or only
option. These situations can include the threat of
physical violence against Human Rights Defend-
ers and their colleagues, or the threat of detention
and criminal proceedings.
Therefore, Human Rights Defenders should con-
sider, inter alia, the following points:

* At what point would we leave the site of op-

erations?

* Where do we go?

*Who can easily leave, and who
cannot?™

* What are the implications for people sup-
ported by the organisation?

* What are the implications for the organi-
sation, its operations and its possessions?

Here, flat hierarchy and knowledge structures
are helpful to ensure the continuation of opera-
tions if individuals need to leave the organisation.
No individuals should be irreplaceable. This also
contributes to mitigating mental pressure on indi-
viduals in charge.

lll) No one gets left behind

In many cases Human Rights Defenders work in
organisations or groups. Group processes can be
especially sensitive and require processes of ne-
gotiation and consensus finding. It can be helpful
to already have discussed a general approach to-
wards repression and criminalisation before it oc-
curs. Questions to consider include:

» What approach towards repression and crimi-
nalisation do we, as a group, choose?

» How do we want to make decisions? Who
makes decisions?

19 Here, privileges and power hierarchies with regards to the freedom of movement of people need to be taken into account. Not
everyone involved in the organisational structures might have the same privileges and resources to easily migrate to another safe
country or region. The group should work towards a solidary solution.
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» How can equal access to information and rep-
resentation for all individuals affected (in case of
criminalisation and/or taking steps towards public
anti-repression campaigns) be ensured?

» How can we make sure that no one gets left
behind in the process?

» How can we consider intersectionality and
ensure that people affected by intersectional dis-
crimination, e.g. people of colour, people without
privileged passports or people not identifying as
cis male, do not carry additional burdens in the
course of discrimination?

IV) Build up evidence

Usually, formal (legal) criminalisation files follow
incidents of informal?® and ongoing criminalisa-
tion. To be able to intervene and react when it be-
comes necessary, collecting evidence of various
forms of repression is important. This can be par-
ticularly useful to show that an incident did not oc-
cur in a vacuum, but is embedded in a systematic
and ongoing practice. This can improve advocacy
efforts.

Therefore, Human Rights Defenders should:

» Document all kinds of evidence.

» This should be done not only through official
means of documentation like the mechanisms de-
scribed in the following chapters of this toolkit, but
also through unofficial and internal means, such as:

* Internal record of incidents, e.g. criminali-
sation and intimidation by the police.

* Facebook posts, e.g. of unlawful raids of
organisations’ sites, intimidation of staff
through (local) authorities.

* Press releases.

* Reports.

» Consider that building up evidence might not
lead to direct action/relief in the individual situa-
tion but is an important step to “fuel” the relevant
mechanisms, raise awareness on the issue of
criminalisation of Human Rights Defenders, con-
tribute to a community of solidarity and prevent fu-
ture criminalisation. Increasing the evidence base

20 For a definition of informal criminalisation, see Introduction.

helps to prove the systematic character of crimi-
nalisation and will be helpful in legal proceedings
— for personal means, as well as for other individu-
als/organisations facing similar situations.

» Collecting evidence also contributes to col-
lecting information on the intersectionality?’ of
criminalisation of Human Rights Defenders and re-
lated topics, such as criminalisation of migration,
democracy, (shrinking) space for civil society and
feminism. This is important to understand crimi-
nalisation as a political undertaking and for possi-
ble long-term advocacy.

V) Build a network

One of the key tools for effective individual and
long-term advocacy is a strong network of solidar-
ity and support. Building such a network can be a
lengthy and arduous process, which should start
before criminalisation is taking place. It is recom-
mended to establish and broaden contacts with:
Politicians at the national, as well as the EU,
level

» National politicians and those in the EU parlia-
ment can be important contacts to create visibility
of an issue, to raise public awareness and to facil-
itate access to (political) funds.

» They might not be able to directly support or
change a situation, but can contribute to shifting
the attention of their colleagues and therefore in-
fluence the political narrative.

» Members of the European Parliament (MEPs)
can take certain concrete steps which can be sup-
portive in the political dialogue, such as submitting
parliamentary questions at any EU institution or
body, e.g. the Council of the EU and the European
Commission.??

» Nevertheless, Human Rights Defenders ap-
proaching politicians should consider that their
scope of action might be limited. It is advisable to
evaluate beforehand what to expect from domes-
tic, as well as EU, politicians and what to demand
in order not to waste time and energy.

21 For elaborations on intersectionality in the context of criminalisation of Human Rights Defenders, see Introduction.

22 For more information, see Chapter 4.2.6. on engagement with the European Parliament.
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Journalists and media outlets

» Human Rights Defenders should at all times be
aware of the power media holds to influence public
opinion and narratives. Media outlets may counter-
act Human Rights Defenders’ aims and be used as
a tool of criminalisation through governmentally in-
duced smear campaigns, but equally can be used
as a support structure for the solidarity network.
Therefore, media outlets are an important part of
launching media campaigns to counter smear cam-
paigns, launch anti-repression campaigns and to
generally build a strong counter-narrative.

» Public attention on the issue (the case for de-
fending human rights, as well as the criminalisation
itself) can be important to generate backing in civil
society and to acquire potential funds.

» Making (personal) contacts with journalists
and building a continuous relationship of mutual
trust is recommended. This can be done, for exam-
ple, by reaching out to journalists and discussing
recent developments with them.

» Contacts with local and national journalists
can help with understanding the public narrative
and to monitor national press, relevant articles and
developments.

Individuals, e.g. scholars and researchers

Academics working in the field of researching the
criminalisation of Human Rights Defenders will be
interested in cooperating with criminalised Human
Rights Defenders. These contacts can be mutually
beneficial as they contribute to the creation of pub-
lic awareness and can facilitate further network-

ing.
Human rights awards

» There are a considerable number of human
rights awards and prizes, given to individuals or
groups who are outstandingly engaged in the pro-
tection and defence of human rights. They can be
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an advocacy channel as public attention will be
shifted to the concern of the awardees.

» Additional to potential award funds, an award
title and the accompanying publicity can poten-
tially contribute to the protection of Human Rights
Defenders against criminalisation and smear cam-
paigns.

» See, for example:

* Front Line Defenders Award??
» Sakharov Prize of the European Parlia-
ment?

Local and international non-governmental or-
ganisations, and legal initiatives

» Apart from making use of the mechanisms list-
ed in this toolkit, networking and making contacts
with international non-governmental organisations
(INGO), as well as local ones, working in the field of
human rights and Human Rights Defenders can be
helpful when it comes to criminalisation. Having (per-
sonal) contacts within, and having had exchanges
with, other organisational structures beforehand will
make it more likely that an organisation is willing to
support a Human Rights Defender’s case. This might
be helpful in cases of criminalisation due to the pub-
lic and professional reach those organisations have.

» During the research for this toolkit, the follow-
ing non-exhaustive list of INGOs were identified
that state in their web presence a focus of their
work on the criminalisation of Human Rights De-
fenders in Europe:

* Amnesty International

* Civil Right Defenders

* Front Line Defenders

* Human Rights Watch

* Human Rights House Foundation

» Sea Watch Legal Aid Fund

* International Commission of Jurists

* International Federation for Human Rights
* International Service for Human Rights

23 For more information and current calls for nominations, see: Frontline Defenders. 2023. The Front Line Defenders Award.
Available at: https://www.frontlinedefenders.org/en/front-line-defenders-award

24 For more information and contact details: Sakharov Prize European Parliament. N.d. Home: Sakharov Prize.
Available at: https://www.europarl.europa.eu/sakharovprize/en/home/
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Other people facing criminalisation

» Connecting with other Human Rights Defenders,
individuals as well as organisations, facing crim-
inalisation can be useful. Knowing people facing
similar situations can be helpful to exchange and
learn from each other’s experiences and support
each other by building strong evidence sharing
networks and shared expertise on an issue.

» If Human Rights Defenders are legally crim-
inalised in a joint case with other organisations
or individuals, trying to find a common ground on
how to deal with and approach criminalisation was
perceived to be helpful. There are several possible
approaches, and while some organisations might
consider criminal investigations as a merely legal
issue, others will handle criminalisation as a po-
litical undertaking, putting it in a broader context
that requires a political answer. There is no right
or wrong approach, and finding common ground
might not be possible, but being aware of potential
dissents and finding ways to not let them obstruct
each other’s work is desirable.

VI) Consider political and societal context

Acts of repression and criminalisation, albeit par-
tially having the form of legal instruments and
proceedings, must always be understood in their
political context. The BVMN adheres to the under-
standing that all undertakings of criminalisation of
Human Rights Defenders are political, namely an
indirect undertaking by authorities to silence un-
wanted criticism of their human rights violations,
and therefore also require a political answer. Polit-
ical contexts vary from case to case.

» Before Human Rights Defenders approach
(official) governmental mechanisms to tackle
criminalisation, they should consider the national
and local political context. Governmental bodies
might not necessarily be independent or might
take decisions based on their broader political un-
derstanding.

» When cooperating with political or govern-
mental bodies, Human Rights Defenders should
be aware that shared information could get leaked
and consider the trustworthiness of the mecha-
nism.

» Testimonies in front of governmental authori-
ties like the police can be used against Human
Rights Defenders. Therefore, statements and in-
formation should be shared carefully and cooper-
ation with governmental institutions should take
place after cautious considerations. Cooperative
behaviour is not a guarantee of being spared from
criminalisation.

» The general trend of the erosion of the rule
of law in Europe can make legal tools powerless.
Both national and international law and legal in-
struments are at risk of being abused by political
actors for their political means.

» When cooperating with national and local
authorities, Human Rights Defenders should be
aware of possible language barriers.

» Human Rights Defenders should conduct a
risk assessment before taking any advocacy ac-
tion:

* What are the potential benefits of the mech-
anism?

» What are the potential risks?

* For example: Is there a risk of pre-trial de-
tention when testifying in a court case?

» Human Rights Defenders should also con-
sider the societal context they operate in. When
considering pursuing local advocacy, it should be
considered how much public attention could be
shifted to their personal situation. This depends
on the social situation and on how tense the issue
may potentially be. In a very politcised and tense
situation, one might not want to be exposed to a lot
of public attention due to several concerns, such
as issues of security. It is important to consider
which forms of advocacy to choose in order to
achieve the optimal outcome without experiencing
social backlashes.

VIl) Consider power hierarchies

Everyone working in the field of human rights
should be aware of, and sensitive to, the existing
power hierarchies in our societies, especially in
the field of human rights defence. Not all peo-
ple share the same privileges, or have the same
access to support/resources. Human Rights De-
fenders should reflect on their own privileges and
consider that criminalisation of Human Rights De-
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fenders is often a secondary form of criminalisa-
tion of movement that disproportionately targets
people on the move themselves.

2. The United Nations

2.1. Relevant declarations and
conventions

Within its mandate, the United Nations (UN) has de-
veloped an extensive framework of human rights
law, including the establishment of rights in trea-
ties and instruments, and associated mechanisms
to support their protection and implementation.?®
The most well-known, and also first document
developed, is the Universal Declaration of Human
Rights (UDHR). The International Covenant on Civil
and Political Rights, the International Covenant on
Economic, Social and Cultural Rights and the UDHR
form the International Bill of Human Rights. In the
years following the adoption of these internation-
al documents, further documents (also referred to
as treaties and instruments) were established, and
then signed and adopted by States, e.g. conven-
tions enshrining the rights of specific groups, such
as children.?

25 https://www.un.org/en/global-issues/human-rights

It is important to point out that treaties and cove-
nants are legally binding, hence enforceable and
with established accountability, under the UN
framework, and therefore international law, once
a State becomes a party to the respective cove-
nant or treaty.?”’ Therefore, Member States (MS)
are obliged to align their legislation with the re-
spective treaty or covenant and put relevant pro-
tection mechanisms in place. In case the latter
are not effectively protecting the rights enshrined
in the covenant or treaty they are party to, differ-
ent mechanisms are in place within the UN hu-
man rights framework that seek to ensure their
implementation, and which are accessible at the
regional level.?®

However, one should consider that States can re-
ject certain provisions of a treaty, which is called a
“reservation”. This follows specific rules, which are
laid down in Art. 2(1)(d) of the Vienna Convention
on the Law of Treaties.?° In contrast to that, instru-
ments are not legally binding. UN instruments can
have the form of a declaration, principles or guide-
lines; they interpret international law concerning a
specific topic and give guidance thereof.*® Hence,
they contribute to “the dynamic development of
international legal norms and reflect the commit-
ment of States to move in certain directions, abid-
ing by certain principles.”®' For instance, the Dec-
laration on Human Rights Defenders, as explained
below, constitutes such an instrument. Within the

26 United Nations Human Rights Office of the High Commissioner. N.d. International Human Rights Law.
Available at: https://www.ohchr.org/en/instruments-and-mechanisms/international-human-rights-law

27 United Nations Human Rights Office of the High Commissioner. N.d. Status of Ratification: Dashboard.

Available at: https://indicators.ohchr.org/

28 https://www.ohchr.org/en/instruments-and-mechanisms/international-human-rights-law

29 For more information, see: Dag Hammarskjold Library. 2022. What are reservations to treaties and where can | find them? Avail-
able at: https://ask.un.org/faq/139887; for a list of reservation to treaties, see: United Nations Treaty Collections. N.d. Multilateral
Treaties Deposited with the Secretary-General. Available at: https://treaties.un.org/Pages/ParticipationStatus.aspx?clang=_en;
for the original legal text, see: Vienna Convention on the law of treaties. 1969. Volume 1155-1-18232.

Available at: https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155--18232-English.pdf

30 United Nations Human Rights Office of the High Commissioner. N.d. International Human Rights Law. Available at:
https://www.ohchr.org/en/instruments-and-mechanisms/international-human-rights-law; Global Detention Project. 2016.
Migration-Related Detention and International Law. Available at: https://www.globaldetentionproject.org/international-law/
un-declarations-principles-guidelines;

31 United Nations Permanent Forum on Indigenous Issues. N.d. Frequently Asked Questions: Declaration on the Rights of Indigenous
Peoples. Available at: https://www.un.org/esa/socdev/unpfii/documents/FAQsindigenousdeclaration.pdf
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UN, the Office of the High Commissioner for Hu-
man Rights (OHCHR) has the mandate to promote
and protect human rights as enshrined in the UN
human rights legal framework.*?

The UN has established several declarations and
conventions that protect the rights of Human
Rights Defenders and associated mechanisms to
ensure their implementation which will be intro-
duced below.

2.1.1. The Declaration on Human Rights
Defenders

The most relevant UN declaration for Human Rights
Defenders is the Declaration on the Right and Re-
sponsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recog-
nized Human Rights and Fundamental Freedoms,*:
also known as the Declaration on Human Rights
Defenders. As mentioned above, due to its format
as a declaration, it is not a legally binding instru-
ment. However, it reflects obligations set in other
legally binding UN treaties and gives guidance on
their implementation concerning Human Rights De-
fenders.®* In order to ensure the application of the
declaration, the UN established the position of the
Special Rapporteur on Human Rights Defenders
(Special Procedure), which is tasked with the pro-
motion of its implementation (see Chapter 2.2.3.).

The following articles of the declaration are the
most relevant:®

- Art. 1: “Everyone has the right, individually and
in association with others, to promote and to
strive for the protection and realisation of
human rights and fundamental freedoms at
the national and international levels.”

- Art. 5: Right to meet and peaceful assembly;
to found and be a member of groups, organ-
isations, or non-governmental organisations
(NGOs), and to communicate to government
institutions in order to promote and protect
human rights.

- Art. 6(a): Right “to know, seek, obtain, receive
and hold information about all human rights
and fundamental freedoms” and to informa-
tion on their implementation on governmen-
tal and administrative level.

- Art. 6(b): Right “to publish, impart or dissemi-
nate to others views, information and knowl-
edge on all human rights and fundamental
freedoms.”

- Art. 6(c): “To study, discuss, form and hold
opinions on the observance, both in law and
in practice, of all human rights and fundamen-
tal freedoms and [...] to draw public attention
to those matters.”

- Art. 7: Right to develop and to advocate for
new human rights ideas.

- Art. 8: Right “to have effective access, on a
nondiscriminatory basis, to participation in

32 United Nations Human Rights Office of the High Commissioner. N.d. Mandate of UN Human Rights.
Available at: https://www.ohchr.org/en/about-us/mandate-un-human-rights

33 Find the original legal text here: Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Pro-

34

35

mote , and Protect Universally Recognized Human Rights and Fundamental Freedoms, (1999) UN Doc. A/RES/53/144. Available
at: https://www.ohchr.org/en/instruments-mechanisms/instruments/declaration-right-and-responsibility-individuals-groups-and;
for further legal elaborations by the UN Special Rapporteurs, as well as recommendations on the implementation of the declara-
tion, see: UN Special Rapporteur on the situation of human rights defenders. 2011. Commentary to the Declaration on the Right
and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights
and Fundamental Freedoms. Available at: https://www.ohchr.org/sites/default/files/Documents/Issues/Defenders/Commentar-
ytoDeclarationondefendersJuly2011.pdf

United Nations Human Rights Office of the High Commissioner. N.d. Declaration on human rights defenders: Special Rapporteur
on human rights defenders.
Available at: https://www.ohchr.org/en/special-procedures/sr-human-rights-defenders/declaration-human-rights-defenders

Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote , and Protect Universally
Recognized Human Rights and Fundamental Freedoms, (1999) UN Doc. A/RES/53/144.

Available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/declaration-right-and-responsibility-
individuals-groups-and
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the government of his or her country and in
the conduct of public affairs”, including the
right to submit criticisms and proposals for
improvement to governmental bodies.

- Art. 9(1): Right to “an effective remedy and to
be protected in the event of the violation of
those rights”, in particular while promoting
and protecting Human Rights.

- Art. 9(2): Everyone that feels their human
rights violated has the right “to complain to
and have that complaint promptly reviewed
in a public hearing before an independent,
impartial and competent judicial or other au-
thority established by law and to obtain from
such an authority a decision, in accordance
with law, providing redress, including any
compensation due, where there has been a vi-
olation of that person’s rights or freedoms, as
well as enforcement of the eventual decision
and award, all without undue delay.”

- Art. 9(3)(a): Right to “complain about the
policies and actions of individual officials
and governmental bodies with regard to vi-
olations of human rights and fundamental
freedoms, by petition or other appropriate
means, to competent domestic judicial, ad-
ministrative or legislative authorities [..],
which should render their decision on the
complaint without undue delay.”

- Art. 9(3)(b): “To attend public hearings, pro-
ceedings and trials so as to form an opinion
on their compliance with national law and
applicable international obligations and com-
mitments.”

- Art. 9(3)(c) “To offer and provide professionally
qualified legal assistance or other relevant ad-
vice and assistance in defending human rights
and fundamental freedoms.”

- Art. 9(4): Right to “unhindered access to and
communication with international bodies.”

- Art. 9(5): “The State shall conduct a prompt
and impartial investigation or ensure that
an inquiry takes place whenever there is
reasonable ground to believe that a vio-
lation of human rights and fundamental
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freedoms has occurred in any territory under
its jurisdiction.”

- Art. 10: Prohibition to participate in human
rights violations.

- Art. 12(1): Right “to participate in peaceful
activities against violations of humanrights.”

- Art. 12(2): “The State shall take all necessary
measures to ensure the protection by the
competent authorities of everyone, individ-
ually and in association with others, against
any violence, threats, retaliation, de facto or
de jure adverse discrimination, pressure or
any other arbitrary action as a consequence
of his or her legitimate exercise of the rights
referred to in the present Declaration.”

- Art. 12(3): Entitlement to effective protection
under national law when opposing peacefully
acts by a government or other groups that re-
sult in human rights violations

- Art. 16: importance of “contributing to mak-
ing the public more aware of questions relat-
ing to all human rights and fundamental free-
doms through activities such as education,
training and research.”

- Art. 17: limitations to the exercise of those
rights and freedoms, which can be imple-
mented, among others, if they are in accor-
dance with international law, are determined
by legislation, serving the purpose to respect
the rights of others.

- Art. 18: Obligation to contribute to a “com-
munity, in which alone the free and full devel-
opment of his or her personality is possible”,
and in Art. 18(1), where all actors have a “re-
sponsibility in safeguarding democracy, pro-
moting human rights.”

2.1.2. International Covenant on Civil and
Political Rights

In addition, the International Covenant on Civil and
Political Rights guarantees certain rights that are
also relevant for Human Right Defenders.3¢ As ex-
plained above, in its form as a covenant, it is legally

36 Forthe original legal text ,see here: International Covenant on Civil and Political Rights. 1966. Available at: https://www.ohchr.org/

en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
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binding for all the States that are so-called State
Parties to it. All European Member States are State
Parties to the Covenant. It was signed by Croatia
and ratified in 1992 and by Greece in 1997.%” Be-
ing a State Party to the covenant means that the
state concerned agrees to be bound under this
treaty to international law.*® This not only means
full respect of the rights laid down in the respec-
tive treaty, but in addition, the “States must refrain
from interfering with or curtailing the enjoyment of
human rights,”*® and must also provide protection
for individuals and groups against violations of
the human rights enshrined in the ratified treaty.
This includes the adoption of the treaty in nation-
al legislation.* Violations of the rights granted in
covenants can be addressed by the respective UN
treaty body. In the case of the International Cove-
nant on Civil and Political Rights, this falls under
the responsibility of the Human Rights Committee
(see Chapter 2.2.2.).

The most relevant articles of the International Cov-
enant on Civil and Political Rights for Human Rights
Defenders are the following:*'
- Art. 7: Prohibition of torture or to cruel, inhu-
man or degrading treatment or punishment.
- Art. 9(1): Right to liberty and security of per-
son, prohibition of arbitrary arrest or deten-
tion.
- In addition, Art. 9 defines some procedural
rights:

* Right to “be informed, at the time of arrest,
of the reasons for his arrest” (Art. 9(2)), as
well as on the charges against them

* When arrested for a criminal charge, the
right to be brought “before a judge or other
officer authorised by law to exercise judicial

power and shall be entitled to trial within a
reasonable time or to release” (Art. 9(3))

* Entitlement to a court trial when deprived
of one’s liberty (Art. 9(4)).

* Enforceable right to compensation when
facing being unlawfully deprived of one’s
liberty (Art. 9(5)).

- Art. 12: Freedom of movement and right to

choose one’s residency, right to leave any
country and enter one’s own country.

- Art. 13: The expulsion of a foreigner from the

country is only allowed based on a lawful de-
cision or for reasons of national security. In
such cases the individual shall “be allowed to
submit the reasons against his expulsion and
to have his case - reviewed by, and be repre-
sented for the purpose before, the competent
authority.”

Art. 17: “No one shall be subjected to arbi-
trary or unlawful interference with his priva-
cy, family, home or correspondence, nor to
unlawful attacks on his honour and reputa-
tion”, and the right to protection against such
incidents.

Art. 19: Freedom of opinion, freedom of ex-
pression, right to access to information. The
right to information can be limited — “(a) For
respect of the rights or reputations of others
[and] (b) For the protection of national securi-
ty or of public order (ordre public), or of public
health or morals.”

- Art. 22: Freedom of Association.
— Art. 26: Prohibition of discrimination (including

on the basis of political or other opinion).

37 United Nations Human Rights Office of the High Commissioner. N.d. Status of Ratification: Dashboard.

Available at: https://indicators.ohchr.org/

38 United Nations Human Rights Office of the High Commissioner. N.d. Status of Ratification: Dashboard.

Available at: https://indicators.ohchr.org/

39 United Nations Human Rights Office of the High Commissioner. N.d. International Human Rights Law.
Available at: https://www.ohchr.org/en/instruments-and-mechanisms/international-human-rights-law

40 |bid.

41 International Covenant on Civil and Political Rights. 1966.

Available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-

rights
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2.1.3. Universal Declaration on Human
Rights

The rights of Human Rights Defenders are further-
more enshrined in the Universal Declaration on Hu-
man Rights,*? which, as mentioned above, consti-
tutes the basis of the UN human rights framework,
although is not legally binding due to its form as
a declaration. The Declaration is able to influence
current legislation and public discourse, but as it
is non-binding, there is no way to force the obliga-
tions onto Member States. Therefore, many actors
have criticised it as a limited instrument for ensur-
ing compliance with human rights guarantees.*®
However, for Human Rights Defenders it can play
a relevant role, as it constitutes the basis for the
complaints procedure before the Human Rights
Council (as in Chapter 2.2.1.1).

In cases of criminalisation, the most relevant rights
in the declaration are:**

- Art. 3: Right to life, liberty and the security of
a person.

- Art. 5: Prohibition of torture or to cruel, inhu-
man or degrading treatment or punishment.

- Art. 9: Prohibition of arbitrary arrest, deten-
tion or exile.

- Art. 10: Entitlement “in full equality to a fair
and public hearing by an independent and im-
partial tribunal.”

— Art. 12: Prohibition of “arbitrary interference
with [one’s] privacy, family, home or corre-
spondence, [and] attacks upon [one’s] honour
and reputation” and the right to protection of
the law in case of the latter.
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— Art. 19: Freedom of opinion, freedom of ex-
pression, right to information through any
media.

- Art. 20: Freedom of peaceful assembly and
association.

In very serious cases of criminalisation of Hu-
man Rights Defenders, the International Conven-
tion for the Protection of All Persons from Enforced
Disappearance® and the Convention against Tor-
ture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment* might also be of relevance.

2.1.4. UN Protocol Against the Smuggling
of Migrants by Land, Sea and Air

As criminalisation of Migrant Rights Defenders is
often linked to allegations of smuggling, in partic-
ular for charges at the national level (see Chapter
5 and Chapter 6), it is important to be aware of the
UN Protocol Against the Smuggling of Migrants by
Land, Sea and Air, which constitutes the interna-
tional framework relevant in such cases.

The international legal definition of “smuggling”
is contained in the UN Protocol Against the Smug-
gling of Migrants by Land, Sea and Air, which sup-
plements the UN Convention against Transnational
Organized Crime. Article 3(a) of the Protocol de-
fines the “smuggling of migrants” as:
“[Tlhe procurement, in order to obtain, di-
rectly or indirectly, a financial or other ma-
terial benefit, of the illegal entry of a person
into a State Party of which the person is not
a national or a permanent resident”.

42 For the original legal text, see: Universal Declaration of Human Rights. 1948.
Available at: https://www.un.org/en/about-us/universal-declaration-of-human-rights

43 For current discourse on the Universal Declaration on Human Rights, see, for example: Hassan, Syed. 2020. The “Declaration” in
UDHR. Available at: https://www.researchgate.net/publication/340236754_THE_'DECLARATION'_IN_UDHR

44 Universal Declaration of Human Rights. 1948.

Available at: https://www.un.org/en/about-us/universal-declaration-of-human-rights

45 International Convention for the Protection of All Persons from Enforced Disappearance. 2006. UN Doc. A/HRC/RES/2006/1.
Available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection

-all-persons-enforced

46 United Nations. 1984. Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.
Available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-

cruel-inhuman-or-degrading
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The requirement of intent to obtain financial or
other material benefit in order to be considered
a “smuggler” for the purpose of this Protocol
excludes Human Rights Defenders from being
categorised as smugglers, as they work on a
voluntary basis and do not seek such benefits.
Under this Protocol, therefore, Human Rights
Defenders cannot be criminalised for smug-
gling migrants.

Article 5 further specifies that migrants will
not incur criminal liability under this Protocol
as they are considered the object of the smug-
glers’ criminal conduct. This protects people
on the move from being criminalised for smug-
gling or illegal entry under this Protocol.

The United Nations Office on Drugs and Crime
(UNODC) published Legislative Guides for the
Implementation of the United Nations Conven-
tion against Transnational Organized Crime and
the Protocols thereto in 2004. These legislative
guides explicitly confirm that the intention to
acquire financial or other material benefits from
the facilitation of illegal entry and transit of mi-
grants was included in the Protocol for the pur-
pose of excluding Human Rights Defenders from
the definition of smugglers.*” A paper published
in 2017 by UNODC on the concept of “financial
or other material benefit” refers to these legisla-
tive guides and accordingly encourages States
“to include safeguards to ensure that faith-based
organizations, civil society and individuals acting
without any purpose to obtain a financial or other
material benefit are excluded from the applica-
tion of smuggling offences while ensuring that
such exclusion cannot be used as a loophole

to escape justice.”® The UNODC has, through
these documents and through the Protocol itself,
made it very clear that the Protocol against the
Smuggling of Migrants does not apply to Human
Rights Defenders and that people who do not in-
tend to obtain financial or other material benefit
should be excluded from criminalisation efforts
in the implementation of this Protocol.

The EU has acceded to this Protocol,* as well
as all of its Member States except Ireland. How-
ever, despite the EU’s accession, its own legal
framework does not include the safeguards to
protect Human Rights Defenders required in the
Protocol against the Smuggling of Migrants.

2.2. Mechanisms

Within the UN, there are several mechanisms
in place in order to protect Human Rights De-
fenders and advocate for their rights, which are
mainly in the mandate of the UN High Commis-
sioner for Human Rights.*® These mechanisms
constitute the tools to implement the relevant
UN treaties, covenants and instruments, and
act upon violations of them (introduced above
in Chapter 2.1.).

2.2.1. Human Rights Council

The Human Rights Council (HRC) is one of the
most important bodies within the UN system.
It is responsible for enhancing the promotion
and protection of human rights, as well as for
addressing situations regarding human rights

47 United Nations. 2000. Protocol against the Smuggling of Migrants by Land, Sea, and Air.
Available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/protocol-against-smuggling-migrants-

land-sea-and-air

48 United Nations Office on Drugs and Crime. 2004. Legislative Guides for the Implementation of the United Nations Conven-
tion against Transnational Organized Crime and the Protocols thereto UN Sales No. E.05.V.2.
Available at: https://www.unodc.org/unodc/en/treaties/CTOC/legislative-guide.html

49 Council Decision 2006/616/EC of 24 July 2006
50 https://www.ohchr.org/en/ohchr_homepage
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violations and providing recommendations with
regards to this matter.>® As an important human
rights body, the Human Rights Council can be a
relevant actor in preventing the criminalisation of
Human Rights Defenders, especially at a system-
ic level. The two main mechanisms within the Hu-
man Rights Council that can be useful with regards
to the criminalisation of Human Rights Defenders
are the complaint procedure before the Human
Rights Council and the Universal Periodic Review.

2.2.1.1. Complaint procedure before the
Human Rights Council

The complaint procedure before the Human Rights
Council was established “to address consistent
patterns of gross and reliably attested violations
of all human rights and all fundamental freedoms
occurring in any part of the world and under any
circumstances.” It enables individuals and organ-
isations to bring such violations to the attention
of the Human Rights Council and is confidential,
to ensure better cooperation with the State con-
cerned.*

Since the goal of the complaint procedure is to
address consistent patterns of gross and reliably
attested violations of human rights and fundamen-
tal freedoms, it is important to note that a single
complaint (presenting evidence of just a single
case) would most likely not suffice to activate this
mechanism.

Which complaints are addressed in the com-
plaint procedure?
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The complaints addressed in the complaint proce-
dure can be submitted by:

* individuals

* groups

* NGOs
These actors must claim that their human rights
have been violated or that they have direct knowl-
edge and credible information with regards to such
violations.%® A complaint can be submitted against
any Member State of the UN.>*

Admissibility criteria for the complaints

For the complaint to be considered, it must meet
the following admissibility criteria:®®

» The author of the complaint is any person or
any group that is acting in good faith and is not
politically motivated. Furthermore, they have to
have direct and reliable knowledge with regards
to the violations of human rights, as well as clear
evidence thereof. The complaint cannot be made
anonymously, but it is possible to request confi-
dentiality regarding certain information.

» The language in the complaint is not abusive
and the complaint is not based only on reports
made by the media.

» The complaint is not connected to a “consis-
tent pattern of violations” that is already a matter
of consideration by another UN or comparable re-
gional complaints procedure in the field of human
rights. This means that the relevant issue has not
been addressed yet by another relevant body/in-
stitution.

» Exhaustion of domestic remedies — the com-
plainant has raised the same complaints in the

51 United Nations Human Rights Council. N.d. Welcome to the Human Rights Council.
Available at: https://www.ohchr.org/en/hr-bodies/hrc/about-council

52 United Nations Human Rights Council. N.d. Human Rights Council Complaint Procedure. Available at: https://www.ohchr.org/en/
hr-bodies/hrc/complaint-procedure/hrc-complaint-procedure-index and United Nations Human Rights Council. N.d. Welcome to
the Human Rights Council. Available at: https://www.ohchr.org/en/hr-bodies/hrc/about-council

53 United Nations Human Rights Council. N.d. Human Rights Council Complaint Procedure.
Available at: https://www.ohchr.org/en/hr-bodies/hrc/complaint-procedure/hrc-complaint-procedure-index

54 Office of the United Nations High Commissioner for Human Rights. 2014. Human Rights Council, Complaint Procedure. Page 11.
Available at: https://www.ohchr.org/sites/default/files/Documents/HRBodies/ComplaintProcedure/ComplaintProcedurebook-

let_E.pdf

55 United Nations Human Rights Council. N.d. Complaint Procedure of the Human Rights Council. Page 4.
Available at: https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/CP_information__leaflet.pdf
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national courts, including the highest court. There
are, however, two exceptions to this: if such rem-
edies are ineffective or if they are unreasonably
prolonged.

» The complaint is not evidently politically mo-
tivated, and its object is in line with the Universal
Declaration of Human Rights and the UN Charter.

» The complaint contains a description of the
facts connected to the alleged violations.

Furthermore, the complaint must be submitted in
writing and has to be presented in one of the of-
ficial UN languages (Arabic, English, French, Chi-
nese, Spanish or Russian).5

Stages of the complaint procedure®’

There are four stages in the complaint procedure
before the Human Rights Council.

» Initial screening of complaints - the Chair-
person of the Working Group on Communications,
along with the Secretariat, does the initial screen-
ing of the complaints. The ones that meet the ad-
missibility criteria are communicated to the States
in question to get their views regarding the alleged
violations.

» Consideration by the Working Group on Com-
munications — the Working Group on Communica-
tions considers the complaint and either discon-
tinues the consideration of the complaint; keeps
the complaint under review and requests more
information from the State in question and/or the
complainant; or communicates the complaint to
the Working Group on Situations.

» Consideration by the Working Group on Situ-
ations - the Working Group on Situations consid-
ers the complaint and either: discontinues the con-
sideration of the complaint; keeps it under review
and requests more information from the State in
question and/or the complainant; or communi-
cates the complaint to the Human Rights Council.

» Consideration by the Human Rights Council
- if the complaint comes to this stage and is con-
sidered by the Human Rights Council, the Council
either:

* Discontinues the consideration of the com-
plaint (not taking any actions).

» Keeps it under review and requests more
information.

* Keeps the complaint under review and ap-
points an independent expert (who is high-
ly qualified) to monitor the situation and
report on it.

* Discontinues reviewing the matter within
the complaint procedure, which is confi-
dential, to begin public consideration (mak-
ing the case public).

* Recommends the Office of the United Na-
tions High Commissioner for Human Rights
to provide relevant assistance to the State
in question.

How to lodge complaints?

Complaints may be addressed by post or via fax or
email®® (see contact information below).

The complaint does not have to be presented in
a specific format. However, it is recommended to

56 United Nations Human Rights Council. N.d. Frequently asked questions - What types of complaints are admissible under the com-

plaint procedure of the HRC?

Available at: https://www.ohchr.org/en/hr-bodies/hrc/complaint-procedure/faq

57 United Nations Human Rights Council. N.d. Complaint Procedure of the Human Rights Council. Page 3.
Available at: https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/CP_information__leaflet.pdf

58 United Nations Human Rights Council. N.d. Human Rights Council Complaint Procedure - Where to send communications?
Available at: https://www.ohchr.org/en/hr-bodies/hrc/complaint-procedure/hrc-complaint-procedure-index and United Nations
Human Rights Council. N.d. Frequently asked questions - Where to send your complaint?

Available at: https://www.ohchr.org/en/hr-bodies/hrc/complaint-procedure/faq
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use the complaint procedure form,* accessible
on the following website:_https://www.ohchr.org/

en/hr-bodies/hrc/complaint-procedure/hrc-com-

plaint-procedure-index.
Contact information®

Address:

Complaint Procedure Unit, Human Rights

Council Branch

Office of the United Nations High Commissioner
for Human Rights

United Nations Office at Geneva

CH-1211 Geneva 10, Switzerland

Fax: (4122) 91790 11

Email: ohchr-cp@un.org (or cp@ohchr.org)

— The complaint procedure has faced criticism
for its supposed lack of effectiveness. The ex-
planations given by the States concerned are
many times considered sufficient, which re-
sults in the closing of the cases. Therefore, only
a few complaints lead to action being taken by
the Human Rights Council® Furthermore, it is
important to note that the procedure before the
Human Rights Council has many stages and can
therefore take a considerable amount of time.-

2.2.1.2. Universal Periodic Review

The Universal Periodic Review x(UPR) was also
established by Resolution 5/1 and is a proce-
dure aimed at a regular inspection of UN Mem-
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ber States’ commitment to human rights, inde-
pendent of complaints, notification or specific
occasion. The standards of review are the com-
mitments the respective States have undertaken.
As States are only bound to the treaties and con-
ventions they have ratified, and the ratification of
human rights conventions is non-compulsory, the
commitments states have to abide by differ. The
mechanism is complementary to the UN treaty
body mechanisms (see Chapter 2.2.2. - Engaging
with a UN treaty body).

The UPR is a State-driven process and “a coopera-
tive mechanism, based on an interactive dialogue,
with the full involvement of the country concerned
and with consideration given to its capacity-build-
ing needs.”s? Unlike the HRC's complaint proce-
dure, under the UPR all Member States of the
United Nations (not only members of the HRC)
scrutinise each other in a peer-review procedure.
The process takes place under the auspices of the
HRC and is aimed at providing the opportunity for
States to declare what actions they have taken for
the improvement of human rights within their ter-
ritory and for the fulfilment of their human rights
obligations.®3

Under the UPR, the human rights situation of all UN
Member States is reviewed every 4.5 years (one
UPR cycle). The UPR procedure consists of three
stages, which are facilitated and driven by the
Member States of the HRC. The outcome of the
review is a non-legally binding report consisting
of recommendations and conclusions after sub-
missions by States and CSOs are received. The

59 Office of the United Nations High Commissioner for Human Rights. 2014. Human Rights Council, Complaint Procedure. Page 15.
Available at: https://www.ohchr.org/sites/default/files/Documents/HRBodies/ComplaintProcedure/ComplaintProcedurebook-

let_E.pdf

60 United Nations Human Rights Council. N.d. Human Rights Council Complaint Procedure - Where to send communications?
Available at: https://www.ohchr.org/en/hr-bodies/hrc/complaint-procedure/hrc-complaint-procedure-index

61 Permanent Mission of Switzerland to the United Nations Office and to the other international organisations in Geneva. 2015. The

Human Rights Council, A practical guide. Page 16.
Available in English and French at:

https://www.fdfa.admin.ch/eda/fr/dfae/dfae/publikationen.filterResults.html?ter-

m=Human+Rights+Council+practical+guide&filterseries%253Aeda=S%C3%A9lection&filtertopic%253Aeda=S%C3%A9lec-

tion&fromYear=&toYear=

62 A/RES/60/251 lit. 5 (e)

63 United Nations Human Rights Council. N.d. Universal Periodic Review.

Available at: https://www.ohchr.org/en/hr-bodies/upr/upr-main
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implementation is largely at the discretion of the
State concerned and legally not enforceable. The
report of the next UPR cycle follows up on the for-
mer one’s conclusions and recommendations.

Participation of CSOs and Human Rights De-
fenders®

CS0Os and Human Rights Defenders have several
opportunities to influence the primarily State-driv-
en procedure of the UPR by participating in the
different stages of the UPR, e.g. by

» Submitting to the OHCHR

* Input and information on the human rights
situation in the country can be provided in
the form of submissions to the OHCHR.

* Reports by CSOs must be submitted six
to eight months before the session dedi-
cated to the relevant country and follow the
OHCHR technical guidelines®®.

* To contribute a report to the UPR, CSOs do
not have to have ECOSOC?® status. Any civil
society actor can contribute.

» Conducting advocacy and lobbying other
States

* One of the key ways for CSOs to influence
the UPR is to engage in advocacy with Rec-
ommending States in the procure. This can
help to incorporate the CSQO’s concerns in
UPR advanced questions and recommen-
dations.®’

64 UPR Info. 2022. The Role of Civil Society Organisations (CSO).
Available at: https://www.upr-info.org/en/get-involved/cso/role

» Taking the floor during the adoption of the
report at the HRC plenary session

* The State under Review (SuR) provides its
final response to UPR recommendations
approximately four months after the re-
view. CSOs can engage during this time
through advocacy, e.g. by further written
submissions, making public statements
and engaging with relevant stakeholders
in order to influence the adoption of UPR
recommendations.

* During the adoption of the report at the
HRC, 20 minutes are allocated to ECOSOC
accredited CSOs to make a statement. To
engage in this, CSOs need to submit a re-
quest using an online form.%

» Monitoring the implementation of UPR
recommendations by the SuR®®

* CSOs can contribute to systematically fol-

lowing up the implementation of UPR rec-

ommendations by, among other things,

submitting mid-term reports about the hu-

man rights situation by the State parties.”®

Useful information and practical guidelines for

contribution to the UPR as a CSO or Human Rights

Defender can be found at: https://www.upr-info.

org/en

65 United Nations Human Rights Council. N.d. Universal Periodic Review (Fourth Cycle): Information and guidelines for relevant

stakeholders’ written submissions.

Available at: https://www.ohchr.org/sites/default/files/2022-03/StakeholdersTechnicalGuidelines4thCycle_EN.pdf

66 The Economic and Social Council (ECOSOC) is a council within the UN. It coordinates the economic and social agenda of the
United Nations. It has 54 Member States which are elected by the General Assembly of the UN.

67 UPRInfo. 2022. Civil Society Organisations (CSOs) - Take Action.
Available at: https://www.upr-info.org/en/get-involved/civil-society-organisations-csos/take-action

68 United Nations Human Rights Council. N.d. NGO Participation in the Human Rights Council.
Available at: https://www.ohchr.org/en/hr-bodies/hrc/ngo-participation

69

70

UPR Info. 2022. The Role of Civil Society Organisations (CSO).
Available at: https://www.upr-info.org/en/get-involved/cso/role

UPR Info. 2022. Civil Society Organisations (CSOs) - Take Action.
Available at: https://www.upr-info.org/en/get-involved/civil-society-organisations-csos/take-action
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Practice examples

In the past, BVMN has engaged with the UPR
through several means. For example, it has organ-
ised meetings with different State delegations pri-
or to the official UPR meeting to provide them with
evidence that they could use to question the SuR.
Also, BVMN together with its partner organisations,
has submitted information to the UPR through re-
ports to the OHCHR, e.g. relating to the human
rights situation in Greece (2021).”

rights.

of arrest and removal to Turkey.

6.4. In September 2020, Greek police issued a press release about criminal investigations into 33 HRD
from four international NGOs, which report on pushbacks from Greece, including two BVMN members,
Josoor and Mare Liberum, "for an organized circuit to facilitate the illegal entry of aliens into Greek ter-
ritory". Accusations included espionage, violating state secrets, creating and participating in criminal
organisations and violating migration law. The Greek police leaked information to the media and gov-

ernment spokespersons convicted the organisations before an official charge.

6.6. There has also been increased hostility and violence, due to the rise of the far right, directed against
humanitarian workers, human rights defenders and journalists. Mare Liberum was subjected to vigilante
attacks and instances of police intimidation. In September 2020, their ship was illegally searched and

their devices were confiscated by the HCG, without being informed of the search’s legal grounds, nor their

6.7. The clampdown on NGOs includes repression of aid sites. In June 2020, several instances have been
recorded of aid distribution being specifically targeted in orchestrated raids by police in and around Thes-
saloniki, resulting in mass arrests and pushbacks to Turkey. This is part of the trend of creating a hostile

environment for NGOs and migrants, hindering migrants from accessing essential services by the threat
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Extracts of the BVMN UPR submission to
Greece in 202172

During the UPR Pre-Session to the HRC's UPR
Greece in October 2021, organised by the NGO
UPR-Info, BVMN contributed a video intervention
with its key recommendations. Among 26 other
stakeholders, BVMN substantially contributed to
the UPR, and its recommendations and reports
were considered in the HRC’s Summary of Stake-
holders’ submission on Greece’?, resulting in, inter
alia, the mentioning of increased criminalisation of
human and migrants’ rights defenders.”

71 For the full submission, see: Border Violence Monitoring Network. 2021. Universal Periodic Review Submission on Greece.
Available at: https://www.borderviolence.eu/universal-periodic-review-submission-on-greece/

72 The whole chapter referring to the criminalisation of Human Rights Defenders in Greece can be found in: Border Violence Monitor-
ing Network. 2021. Submission to the 39th Session of the Universal Periodic Review: Greece. Stakeholder Briefing Report. p. 24f.
Available at: https://www.borderviolence.eu/wp-content/uploads/UPR_Greece_Submission_BVMN.pdf

73 Human Rights Council Working Group on the Universal Periodic Review Thirty-ninth session. 2021. Summary of Stakeholders’ sub-
missions on Greece*: Report of the Office of the United Nations High Commissioner for Human Rights. A/HRC/WG.6/39/GRC/3.

Available at: https://undocs.org/A/HRC/WG.6/39/GRC/3
74 1bid., para. 36
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2.2.2. Engaging with a UN treaty body

The UN treaty bodies are committees monitoring
the implementation of human rights. Consisting of
independent experts, they review the implementa-
tion of the obligations set in the UN human rights
treaties. There are 10 different treaty bodies with
thematic foci, aligning with the UN human rights
treaties.”> For instance, there is the Committee
against Torture (CAT), the Committee on Enforced
Disappearances (CED), Committee on the Elimina-
tion of Racial Discrimination (CERD) and Subcom-
mittee on Prevention of Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment
(SPT). The most relevant for Human Rights De-
fenders facing criminalisation might be the Human
Rights Committee (CCPR), as it is responsible for
monitoring the implementation of the Interna-
tional Covenant on Civil and Political Rights, as
elaborated upon above (see Chapter 2.1.2.).7¢ Find
here the website of the Human Rights Committee
(CCPR):
https://www.ohchr.org/en/treaty-bodies/ccpr.

The monitoring work of the treaty bodies is facili-
tated through several procedures: There are State
Parties’ Reports, established to assess the imple-
mentation of the relevant treaty. CSOs can con-
tribute to this assessment.”’ In addition, the treaty
body may receive information on violations of the
provisions in the body’s mandate in three different
forms: State-to-State complaints,’® inquiries in a

certain State on their own initiative’® and individu-
al communications.

- For Human Rights Defenders that are
targeted by criminalisation, the most relevant
mechanism to engage with might be the indi-
vidual complaint to a treaty body.—

2.2.2.1. Individual complaints to a UN
treaty body?®°

In case an individual believes its rights enshrined
in a treaty their State is party to are being violated,
they can file an individual complaint. As mentioned
above, the International Covenant on Civil and Po-
litical Rights might be the most relevant treaty for
Human Rights Defenders when being targeted by
criminalisation. Hence, the most relevant treaty
body might be the Human Rights Committee.

What are the requirements to file an individu-
al complaint to an UN treaty body?

» Anyone can lodge an individual complaint
against a State to the relevant treaty body.

» The State must be party to the treaty which
the treaty body is monitoring (see Chapter 2.1.).

» The State must have “accepted the Com-
mittee’s competence to examine individual com-
plaints, either through ratification or accession to
an Optional Protocol [...] or by making a declara-

75 United Nations Human Rights Office of the High Commissioner. N.d. Treaty Bodies: United Nations Human Rights Treaty Bodies:
What are the treaty bodies? Available at: https://www.ohchr.org/en/treaty-bodies

76 United Nations Human Rights Office of the High Commissioner. N.d. Treaty Bodies: United Nations Human Rights Treaty Bodies:
What are the treaty bodies? Available at: https://www.ohchr.org/en/treaty-bodies

77 United Nations Human Rights Office of the High Commissioner. N.d. What the treaty bodies do: Treaty Bodies.
Available at: https://www.ohchr.org/en/treaty-bodies/what-treaty-bodies-do

78 For more information, see: United Nations Human Rights Office of the High Commissioner. N.d. Complaints about human rights

violations: Treaty Bodies: Inter-state communications.

Available at: https://www.ohchr.org/en/treaty-bodies/complaints-about-human-rights-violations#interstate

79 For more information, see: United Nations Human Rights Office of the High Commissioner. N.d. Complaints about human rights

violations: Treaty Bodies: Inquiries.

Available at: https://www.ohchr.org/en/treaty-bodies/complaints-about-human-rights-violations#inquiries

80 Please find a fact sheet with additional information in several languages here: United Nations Human Rights Office of the High
Commissioner. 2013. Fact Sheet No. 07 (Rev. 2): Individual Complaints Procedures under the United Nations Human Rights Trea-
ties. Available at: https://www.ohchr.org/en/publications/fact-sheets/fact-sheet-no-07-rev-2-individual-complaints-procedures-
under-united
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tion to that effect under a specific article of the
Convention.”®" In the case of the CCPR, it would
be the ratification of the operational protocol.8? All
states in Europe, apart from Switzerland and Great
Britain, have signed the Optional Protocol to the In-
ternational Covenant on Civil and Political Rights.®
Therefore, Human Rights Defenders that feel their
rights have been violated by those State parties,
including Croatia and Greece, can file an individual
complaint to the treaty body concerning the viola-
tions of their rights enshrined in the International
Covenant on Civil and Political Rights.

» This can also be done on behalf of an individ-
ual by a third person; in these cases, written con-
sent would be needed, unless the person is unable
to do so, e.g. due to their enforced disappearance.

» The case cannot be pending before any other
international institution or body, e.g. the European
Court of Human Rights.

» All domestic remedies, that means pathways
of jurisdiction at a national level, have to be ex-
hausted. However, exceptions concerning this can
be made, “when proceedings at the national level
have been unreasonably prolonged, or the reme-
dies are unavailable or would plainly be ineffec-
tive."84

How to file a complaint®®

» No special format needed; the preferred
format, however, is the preestablished individual
complaints form, which can be downloaded here:
https://www.ohchr.org/en/documents/

tools-and-resources/form-and-guidance-submit-

ting-individual-communication-treaty-bodies (also,
a detailed fact sheet on how to file an individual
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complaint can be downloaded here in different lan-
guages).

» Has to be in one of the UN languages
(Arabic, Chinese, English, French, Russian and
Spanish).

» Must include the alleged victim’s name, na-
tionality, date of birth, mailing address and email,
as well as the State against which one wants to
complain.

» Must include the relevant facts that because
of which one wants to complain, as well as why this
constitutes a violation of the relevant treaty (recom-
mended to name the rights violated, as well as the
remedies the complainant would like to receive).

» Include the steps taken to exhaust national
remedies. This means legal means within the rele-
vant State’s jurisdiction, e.g. local courts; in cases
where those were not exhausted, the complainant
should give a detailed explanation why an excep-
tion should be made.

» State whether the case was also brought be-
fore another international body or instrument.

» Include all documents for the case in copy; if
not in one of the UN languages, a full or summary
translation has to be provided.

» The complaint has to be sent in written for-
mat and with a signature by post, email or fax to
the address below.

81 United Nations Human Rights Office of the High Commissioner. N.d. Complaints about human rights violations: Treaty Bodies. Avail-
able at: https://www.ohchr.org/en/treaty-bodies/complaints-about-human-rights-violations

82 United Nations Human Rights Office of the High Commissioner. N.d. Complaints about human rights violations: Treaty Bodies.
Available at: https://www.ohchr.org/en/treaty-bodies/complaints-about-human-rights-violations; For the full legal text, see: Op-
tional Protocol to the International Covenant on Civil and Political Rights. 1966. Available at: https://www.ohchr.org/en/instru-
ments-mechanisms/instruments/optional-protocol-international-covenant-civil-and-political

83 United Nations Human Rights Office of the High Commissioner. N.d. Status of Ratification: Dashboard.

Available at: https://indicators.ohchr.org/

84 United Nations Human Rights Office of the High Commissioner. N.d. Individual Communications: Human Rights Treaty Bodies.
Available at: https://www.ohchr.org/en/treaty-bodies/individual-communications

85 Ibid.
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What will happen after the treaty body re-
ceives a complaint?8¢

Once the treaty body, often referred to as com-
mittee, receives a complaint, it decides whether
to register it formally for the committee’s consid-
eration. Criteria for this decision are whether the
above listed requirements are fulfilled and wheth-
er the accusation falls into the mandate of the re-
spective committee. Afterwards, the case will be
communicated to the State party, in order to give
it the possibility to comment. Here it is important
to keep in mind that this process is not confiden-
tial, and the complainant’s details will be transmit-
ted to the State party. After receiving comments,
the committee will make a decision on the com-
plaint; in cases where no comments are received,
the committee will make a decision based on the
information it is provided with. In cases of urgen-
cy or sensitivity, “[slome Committees may, at any
stage before the case is considered, issue a re-
quest to the State party for “interim measure”® in
order to prevent any irreparable harm to the author
or alleged victim in the particular case.”®®

In order to take a decision on the complaint, the
committee considers the reasons for or against a
violation of the victim’s rights and then afterwards
takes a decision in a closed session. Once a deci-
sion is taken, both the complainant and the State
party are informed at the same time, and the de-
cision is published on the treaty body’s website.
The decisions of the treaty bodies cannot be ap-
pealed against and are thus final. If a State party

is considered guilty, the committee will issue rec-
ommendations and will ask the State party to sup-
ply them with information on the implementation
of the latter. Once the State reacts, its response
is forwarded to the complainant, who can then
comment. In cases where the state does not reply,
the committee will not close the case but instead
initiate follow-up procedures.®®

Contact information

Individual complaints to several treaty bodies, in-
cluding the Human Rights Committee, can be sent
in written format via the following ways:*°

Address:

Petitions and Inquiries Section

Office of the High Commissioner for Human Rights
United Nations Office at Geneva

1211 Geneva 10, Switzerland

Fax: + 4122917 90 22 (particularly for urgent mat-
ters)

Email: petitions@ohchr.org
Website: https://www.ohchr.org/en/treaty-bodies

- Even though this chapter mainly refers to
the Human Rights Committee, as mentioned
above, the Committee on Enforced Disappear-
ances, the Committee against Torture and the
Subcommittee on Prevention of Torture and
other Cruel, Inhuman or Degrading Treatment

86 For more detailed information, see: United Nations Human Rights Office of the High Commissioner. N.d. Individual Communica-
tions: Human Rights Treaty Bodies. Available at: https://www.ohchr.org/en/treaty-bodies/individual-communications

87 Interim measures are a legal measure of last resort that can be applied a.o. by international judicial bodies, e.g. the UN treaty bod-
ies. Itis a “measure]...] of protection in case of urgency in order to safeguard the rights and persons of victims of alleged violations
of human rights.” (Naldi, Gino J. 2004. Interim Measures in the UN Human Rights Committee. Available at: https://www.jstor.org/
stable/3663093; also, Border Violence Monitoring Network. 2022. Islets, Interim Measures, and lllegal Pushbacks: Erosion of Rule
of Law in Greece. Available at: https://www.borderviolence.eu/20548-2/)

88 United Nations Human Rights Office of the High Commissioner. N.d. Individual Communications: Human Rights Treaty Bodies.
Available at: https://www.ohchr.org/en/treaty-bodies/individual-communications; see also there for more detailed information on
procedure and conditions.

89 |bid.

90 Please find here the treaty bodies which can be addressed through this contact: United Nations Human Rights Office of the High
Commissioner. N.d. Individual Communications: Human Rights Treaty Bodies: How to direct complaints to the treaty bodies.
Available at: https://www.ohchr.org/en/treaty-bodies/individual-communications#direct-complaint
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or Punishment might also apply to particular-
ly severe cases of criminalisation of Human
Rights Defenders. In these cases, the complaint
would have to particularly address a violation
of the related UN treaties or covenants. The
overall procedures and requirements to file a
complaint, as well as the contact details, how-
ever, remain the same.-

2.2.2.2. Treaty body reporting process

The main tool used by the treaty bodies to monitor
the implementation of the legally binding treaties
is the treaty body reporting process, also referred
to as State Reports. Once a State becomes party
to a treaty, they have to report on a regular basis to
the treaty body, elaborating on the implementation
of the provisions set in the respective treaty. Even
though designed differently by the different trea-
ty bodies, in any case, this monitoring mechanism
is facilitated through a highly structured periodic
process. Other stakeholders, such as CSOs and
National Human Rights Institutions (NHRIs), e.g.
a country’'s Ombudsperson, have the opportunity
to use the periodic reporting process of UN Treaty
bodies to help influence the Committee—State dia-
logue and the thematic focus of the review, and to
help shape the outcome of the review period. The
process ends with the publication of recommen-
dations and concerns on the implementation of
the treaty by the body. Although each of the treaty
bodies has different formats of assessment and
receiving information by civil society, the overall
frame is a periodic reporting model.°" A CSO's re-
port can contain, for example, present evidence of
rights violations and indications of breaches of the
convention, as well as highlight best practices, or
areas for further improvement. Specific informa-
tion on their reporting requirements can be found
on each treaty body’s subsection on the website of
OHCHR. For the Human Rights Committee, guide-
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lines can be found here: https://www.ohchr.org/
en/treaty-bodies/ccpr/reporting-procedure.

- Contributing to a treaty body reporting process
of a UN treaty body could constitute a potential
way of doing long-term advocacy for Human
Rights Defenders that face criminalisation. How-
ever, individuals we spoke to with experience in
UN advocacy recommended that a submission to
a treaty body reporting process might only have
an impact on the final dialogue and report on the
country, if one would submit evidence showing
that a State is breaching the treaty by targeting
Human Rights Defenders systematically. There-
fore, one would need a body of evidence of which
one can assert that this amounts to evidence of
habitual, systematic or widespread violations of
the rights granted under the treaty. Therefore,
only presenting evidence of a single case might
not have an impact.—-

2.2.3. Special Procedures
(Special Rapporteur on Human Rights
Defenders)

The Special Procedures of the Human Rights
Council (Special Procedures) are independent hu-
man rights experts appointed by the Human Rights
Council and assigned to report and advise on the
subject of human rights. There are individual Spe-
cial Procedures — called “Special Rapporteurs” or
“Independent Experts” — and collective Special
Procedures, which are “Working Groups” made up
of fve members.*?

Their role, inter alia, is: doing country visits; taking
action with regards to individual cases of alleged
violations and problems of a structural nature by
sending communications to relevant States; con-
ducting thematic studies; and engaging in advoca-
cy. Furthermore, they report annually to the Human

91 United Nations Human Rights Office of the High Commissioner. N.d. What the treaty bodies do: Treaty Bodies.
Available at: https://www.ohchr.org/en/treaty-bodies/what-treaty-bodies-do

92 United Nations Human Rights Office of the High Commissioner. N.d. Special Procedures of the Human Rights Council.
Available at: https://www.ohchr.org/en/special-procedures-human-rights-council/special-procedures-human-rights-council
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Rights Council, with the majority of them also re-
porting annually to the UN General Assembly.®?

Who can submit information/complaints to
Special Procedures?

Information/complaints to Special Procedures
can be submitted by any:

» individual

» group

» CSO

» inter-governmental entity

» national human rights body®**

How to submit information/complaints?

It is recommended to use the Special Procedure
submission online form,®® accessible at the bot-
tom of the following website:
https://spsubmission.ohchr.org/.

Post submissions can be sent to the following ad-
dress:

OHCHR-UNOG

8-14 Avenue de la Paix
1211 Geneve 10
Switzerland.®®

What do the Special Procedures do when they
get the information/complaints?

Special Procedures send communications (spe-
cific letters) to governments and other relevant
actors. In communications, they report on the re-
ceived allegations regarding the past, ongoing or
potential human rights violations and/or concerns

93 |bid.

connected to legislation, policies or practices that
are not in line with the international human rights
law and international human rights standards. Spe-
cial Procedures also request clarifications regard-
ing the allegations of human rights violations and,
when necessary, request that the relevant authori-
ties take appropriate steps to prevent, stop or reme-
dy the violation in question. They cannot, however,
enforce their recommendations and their views.*’
Therefore, their communications are not legally
binding.

The purpose of communications is to point out the
alleged human rights violations to governments
and other relevant actors, as well as to try to pre-
vent human rights violations, or try to ensure that
such violations are stopped, investigated or reme-
died. Communications are also relevant because
the Special Procedures report on communications
(and replies of the relevant authorities) to the Hu-
man Rights Council, which raises public aware-
ness regarding the matter.®®

Special Rapporteur on Human Rights
Defenders

The most important Special Procedure for Human
Rights Defenders is the Special Rapporteur on Hu-
man Rights Defenders, who is elected for a three-
year mandate.®® Their role, among other things, is:
promoting the implementation of the UN Decla-
ration on Human Rights Defenders; analysing the
state of the right to promote and protect human
rights; and recommending effective ways to en-
sure better protection of Human Rights Defenders.
The Special Rapporteur is also mandated to ob-

94 United Nations Human Rights Office of the High Commissioner. N.d. What are Communications.
Available at: https://www.ohchr.org/en/special-procedures-human-rights-council/what-are-communications

95 |bid.
96 Ibid.
97 Ibid.
98 |Ibid.

99 United Nations Human Rights Office of the High Commissioner. N.d. About Special Procedures.
Available at: https://www.ohchr.org/en/special-procedures-human-rights-council
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tain, analyse and respond to information regarding
the situation of Human Rights Defenders.'®

The Special Rapporteur, inter alia, acts on the re-
ceived information regarding alleged violations
of Human Rights Defenders’ human rights. They
send communications (explained above) and ur-
gent appeals to the States in question and to oth-
er relevant actors, asking them for clarification
and/or bringing information of such violations to
their attention. To analyse the situation of Human
Rights Defenders, the Special Rapporteur also un-
dertakes country visits and meets with Human
Rights Defenders and other relevant actors.’”

For more information regarding the Special Rap-
porteur on Human Rights Defenders (including the
current mandate holder), please visit the following
website:

https://www.ohchr.org/en/special-procedures/
sr-human-rights-defenders.

The work of the Special Rapporteur
regarding the criminalisation of Human
Rights Defenders

» The Special Rapporteur has sent communi-
cations to the relevant state authorities, asking
them for additional information or an explanation,
in many cases after receiving information about
the criminalisation of individual Human Rights
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Defenders. In 2022, based on the received infor-
mation regarding the detention and prosecution
of Bilal Yildiz, an activist for displaced people, the
Special Rapporteur on Human Rights Defenders
(alongside two other Special Rapporteurs) sent
communications to the Turkish authorities. They
asked the authorities for additional information/
clarification of the case, as well as urging for all
necessary measures to be taken so that the hu-
man rights of Mr Yildiz were respected.’??

» In December 2021, the Special Rappor-
teur (along with certain other UN human rights
experts) urged Indian authorities to stop target-
ing Khurram Parvez, a Kashmiri Human Rights
Defender who was arrested and detained. As Mr
Parvez had not been released, the experts (includ-
ing the Special Rapporteur on Human Rights De-
fenders) repeated their call for his “immediate and
unconditional release” in November 2022.1%3

» In November 2022, The Special Rapporteur
(alongside certain other UN experts) urged Turkey
to “stop using counter-terrorism legislation to in-
timidate Human Rights Defenders” and to release
Sebnem Korur Fincanci, a recognised anti-torture
expert.’%4

» The Special Rapporteur has also written
many country and thematic reports in which the
problem of criminalisation of Human Rights De-
fenders is pointed out. In a 2022 report, entitled
Refusing to turn away: human rights defenders
working on the rights of refugees, migrants and

United Nations Human Rights Office of the High Commissioner. N.d. Mandate: Special Rapporteur on Human Rights Defenders.

Available at: https://www.ohchr.org/en/special-procedures/sr-human-rights-defenders/mandate
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Ibid.

The relevant communication is available here: https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunica-

tionFile?gld=27443. A list of all sent communications is available on the following website: https://spcommreports.ohchr.org/

TmSearch/Mandates?m=30
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United Nations Human Rights Office of the High Commisioner. 20217. UN experts urge Indian authorities to stop targeting Kash-

miri human rights defender Khurram Parvez and release him immediately. Available at: https://www.ohchr.org/en/press-releas-
es/2021/12/un-experts-urge-indian-authorities-stop-targeting-kashmiri-human-rights; also, United Nations Human Rights Office
of the High Commissioner. 2022. One year in detention: UN experts demand immediate release of Kashmiri activist Khurram
Parvez. Available at: https://www.ohchr.org/en/press-releases/2022/11/one-year-detention-un-experts-demand-immediate-re-

lease-kashmiri-activist
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United Nations Human Rights Office of the High Commissioner. 2022. Tiirkiye: UN experts call for release and end of judicial

harassment of anti-torture expert. Available at: https://www.ohchr.org/en/press-releases/2022/11/turkiye-un-experts-call-re-

lease-and-end-judicial-harassment-anti-torture
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asylum-seekers,'%® the Rapporteur, inter alia, rec-
ommended States to take all necessary measures
so that Human Rights Defenders (particularly Mi-
grant Rights Defenders, since that was the focus
of the report) are protected from different forms
of pressure and arbitrary action, which they could
face due to their work. Furthermore, the Special
Rapporteur recommended them to provide a suit-
able environment for individuals and organisations
whose work includes promoting and protecting
the human rights of migrants, asylum-seekers
and refugees, as well as to refrain from targeting
them.%¢

» In June 2022, the Special Rapporteur con-
ducted a country visit to Greece. Human Rights
Defenders working for BVMN member organisa-
tions met with them. Prior to this visit, the Special
Rapporteur called for input from civil society con-
cerning topics of relevance for Human Rights De-
fenders in the country. The aim of the meeting with
the Special Rapporteur was to raise awareness of
the situation, as well as to contribute to the report
they were writing after the visit by supplying them
with valuable information concerning the work on
the ground. The final report elaborates on the in-
creasingly challenging situation for Human Rights
Defenders in the country and mentions explicitly
the situation of CSOs working with migrants.’®” In
July 2022, after their visit, when BVMN wrote a re-
port on the erosion of law and the criminalisation
of Human Rights Defenders, the Special Rappor-
teur contributed with a foreword to it."%®

105

Contact information®

Address:

Special Rapporteur on the situation of Human
Rights Defenders

8-14 Avenue de la Paix

1211 Geneve 10, Switzerland

Email: hrc-sr-defenders@un.org

- Since the primary focus of the Special Rap-
porteur is the subject of Human Rights Defend-
ers, contacting them or submitting information
or complaints regarding violations of rights
might be a useful avenue for criminalised Hu-
man Rights Defenders. Furthermore, collabora-
tion with this mechanism might be a good ad-
vocacy avenue to address the criminalisation
of Human Rights Defenders in a broader way
on the UN level. -

Other relevant Special Procedures:

Apart from the Special Rapporteur on Human
Rights Defenders, there are also other potentially
relevant Special Procedures. Based on their area
of work, the most relevant ones for criminalised
Human Rights Defenders might be the following:"°

» Working Group on Arbitrary Detention

 Email: hrc-wg-ad@un.org

For the full report, please see: Special Rapporteur on the situation of human rights defenders. 2022. Refusing to turn away: Human

Rights Defenders working on the rights of refugees, migrants and asylum-seekers.
Available in the UN official languages at: https://www.ohchr.org/en/documents/thematic-reports/a77178-refusing-turn-away-hu-

man-rights-defenders-working-rights-refugees
106 Ibid. Pages 21-22
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UN Special Rapporteur on Human Rights Defenders. 2022. Statement on preliminary observations and recommendations fol-

lowing official visit to Greece [EAAnvikd / English]. Available at: https://srdefenders.org/statement-on-preliminary-observa-

tions-and-recommendations-following-official-visit-to-greece/
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Available at: https://www.borderviolence.eu/20548-2/
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Border Violence Monitoring Network. 2022. Islets, Interim Measures, and lllegal Pushbacks: Erosion of Rule of Law in Greece.

United Nations Human Rights Office of the High Commissioner. N.d. Special Rapporteur on the situation of human rights defend-

ers - About the mandate. Available at: https://www.ohchr.org/en/special-procedures/sr-human-rights-defenders

110 The list of all thematic Special Procedures and their emails is available here: https://spinternet.ohchr.org/ViewAllCountryMan-
dates.aspx?Type=TM. Other contact information (address etc.), as well as general information regarding specific Special Proce-

dures, can be found on their official websites.
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» Special Rapporteur on the promotion and
protection of the right to freedom of opinion
and expression

* Email: hrc-sr-freedex@un.org

» Special Rapporteur on the rights to freedom of

peaceful assembly and of association
» Email: hrc-sr-freeassembly@un.org

» Special Rapporteur on the independence of

judges and lawyers
» Email: hrc-sr-independencejl@un.org

» Independent Expert on human rights and in-

ternational solidarity
* Email: hrc-ie-solidarity@un.org
» Special Rapporteur on the human rights of
migrants
* Email: hrc-sr-migrant@un.org
» Special Rapporteur on the right to privacy
* Email: hre-sr-privacy@un.org

» Special Rapporteur on torture and other cru-
el, inhuman or degrading treatment or pun-
ishment

* Email: hre-sr-torture@un.org

2.2.4. Reprisals for cooperation with the
UN in the field of human rights

Reprisals and acts of intimidation can take many
forms, from smear campaigns, travel bans and re-
strictive legislation, on the one hand, to threats and
harassment, arbitrary arrests and detention, ill-treat-
ment, torture, and killings, on the other.m

Taking into account the relevant resolutions by the
Human Rights Council,""? reprisals and acts of in-
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timidation may be directed against those who:""®

» Have cooperated or seek to cooperate with
the UN in the field of human rights, or who have
delivered testimony or information.

» Make or have made use of UN established
procedures for the protection of human rights and
fundamental freedoms, and those who have pro-
vided legal or other help to them with regards to
these procedures.

» Have submitted or submit communications
under relevant procedures, and those who have
provided legal or other help to them with regards
to the mentioned submissions.

» Are related to the victims of human rights vi-
olations or to those who have assisted the victims
(e.g. by providing legal help).

Based on the above definition, Human Rights De-
fenders are also one of the potential targets of
such acts. In order to address and prevent acts of
intimidation and reprisal, it is important that tar-
geted persons/entities, including Human Rights
Defenders, report such acts to the relevant mecha-
nisms.

Treaty bodies

Treaty bodies have raised their concerns about
acts of intimidation and reprisal many times."*
Most of them have also endorsed the San Jose
Guidelines against Intimidation or Reprisals,''
which are meant to provide “practical guid-
ance to enhance the efficiency and effective-
ness with which protection is provided by treaty
bodies” to those at risk of or facing intimidation/

111 United Nations Human Rights Office of the High Commissioner. N.d. About acts of intimidation and reprisal and human rights

(overview). Available at: https://www.ohchr.org/en/reprisals

112 Resolutions 12/2, 24/24 and 36/21

113 United Nations Human Rights Office of the High Commissioner. N.d. About acts of intimidation and reprisal and human rights

(OHCHR and reprisals).

Available at: https://www.ohchr.org/en/reprisals/about-acts-intimidation-and-reprisals-and-human-rights

114 United Nations Human Rights Office of the High Commissioner. N.d. Preventing and addressing acts of intimidation and reprisal

for cooperation with the treaty bodies. Available at:

https://www.ohchr.org/en/treaty-bodies/preventing-and-addressing-acts-intimidation-and-reprisal-cooperation-treaty-bodies

115 The full text is available in multiple languages here: https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx-

?symbolno=HRI/MC/2015/6&Lang=en
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reprisals for cooperating or seeking to cooperate
with them."® In addition to this, certain commit-
tees have guidelines/information regarding how to
report reprisals available on their web pages.'"”

All treaty bodies have focal points/rapporteurs for
reprisals. Those who believe that they are victims
of reprisals can therefore submit allegations of in-
timidation and reprisals to the relevant treaty body
through the mentioned focal point or rapporteur.
This can be done by writing to the “committee spe-
cific email” accessible on the following website:

https://www.ohchr.org/en/treaty-bodies/prevent-

ing-and-addressing-acts-intimidation-and-repri-
sal-cooperation-treaty-bodies.'®

Treaty bodies respond differently to different situ-
ations connected to the allegations of intimidation
and reprisals. They may take confidential as well
as public steps, such as sending communications
to the relevant States and raising the case with
the relevant UN institutions, in press releases and
reports, or within the scope of the interactive dia-
logue with States.’

Special Procedures

Special Procedures (mandate holders) address
cases of intimidation or reprisals against those
who interact with them based on the specifics of
the relevant case. Their actions may include ap-
proaching the relevant authorities, sending com-
munications, press releases, referring to the case

116 Art. 1 of the said Guidelines

in their reports, informing the relevant UN insti-
tutions or trying to cooperate with other human
rights mechanisms.'?®

To arrange coordinated responses, mandate
holders can inform the Coordination Commit-
tee focal point on reprisals. The Coordination
Committee is a body consisting of six Spe-
cial Procedures mandate holders. Its primary
function is the coordination between mandate
holders and being a connection point between
them, the UN human rights framework and civil
society.’”?’ The said committee annually appoints
a focal point on reprisals among its members and
keeps a record of all cases of intimidation and re-
prisals faced by those who cooperate with Special
Procedures. The Coordination Committee also
raises the issue of reprisals systematically and
may, under certain circumstances, take additional
actions (e.g. issuing a press statement).'??

Other mechanisms

Apart from treaty bodies and Special Procedures,
the Human Rights Council also addresses and re-
sponds to allegations of intimidation and reprisals.
To communicate with the Human Rights Council
regarding acts of intimidation or reprisal, write to
the NGO Liaison team of the Human Rights Council

Secretariat: ohchr-hrcngo@un.org. With regards to
such acts connected to the UPR, write to the UPR

Secretariat: ohchr-uprreprisals@un.org.'?

117 United Nations Human Rights Office of the High Commissioner. N.d. Preventing and addressing acts of intimidation and reprisal

for cooperation with the treaty bodies. Available at:

https://www.ohchr.org/en/treaty-bodies/preventing-and-addressing-acts-intimidation-and-reprisal-cooperation-treaty-bodies
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Ibid.
Ibid.

120 United Nations Human Rights Office of the High Commissioner. N.d. Acts of intimidation and reprisal for cooperation with the
Special Procedures. Available at: https://www.ohchr.org/en/special-procedures-human-rights-council/acts-intimidation-and-repri-
sal-cooperation-special-procedures

121 United Nations Human Rights Office of the High Commissioner. N.d. Coordination Committee of Special Procedures

Available at: https://www.ohchr.org/en/special-procedures-human-rights-council/coordination-committee-special-procedures

122 United Nations Human Rights Office of the High Commissioner. N.d. Acts of intimidation and reprisal for cooperation with the
Special Procedures. Available at: https://www.ohchr.org/en/special-procedures-human-rights-council/acts-intimidation-and-re-
prisal-cooperation-special-procedures

123 United Nations Human Rights Office of the High Commissioner. N.d. How to share information about cases of intimidation and
reprisals.
Available at: https://www.ohchr.org/en/reprisals/how-share-information-about-cases-intimidation-and-reprisals
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3. Other international
organisations

3.1. OSCE
3.1.1. General introduction

The Organisation for Security and Co-Operation
in Europe (OSCE) is an organisation of 57 States
(including Greece and Croatia) throughout Europe,
North America and Asia. The OSCE is a “region-
al security organisation”, which aims to achieve
peace and stable democracy via political dialogue
between its Member States and through practical
work on the ground. The groundwork is mostly
centred around security and involves arms control,
“enhancing border management and security”,
conflict resolution and prevention, counter-terror-
ism, policing, media freedom, environmental is-
sues, human rights, and more. The most relevant
of its mechanisms for Human Rights Defenders is
the Office for Democratic Institutions and Human
Rights (ODIHR)."*

3.1.2. OSCE Office for Democratic
Institutions and Human Rights

The OSCE Office for Democratic Institutions and
Human Rights is based in Warsaw and seeks to
promote human rights, democracy, rule of law and
non-discrimination by supporting states and civil
society through its work. The ODIHR observes elec-
tions, reviews legislation and advises governments
on developing and sustaining democratic institu-

124 OSCE website. Available at: https://www.osce.org/who-we-are

tions.”” The ODIHR makes regular publications
on issues regarding the international situation of
human rights.'? While these publications are nor-
mally aimed at states and government institutions,
many, such as the Strengthening the Resilience of
National Human Rights Institutions Guidance Tool,'*
are valuable advocacy mechanisms that could affect
change in institutions that are important to Human
Rights Defenders and their safety. Human Rights
Defenders can make contact with the ODIHR using
the contact details listed at the end of this section
and give them information about their individual
situation so that the reports and publications
made by the ODIHR are more accurate.

Another aspect of the human rights work of the
ODIHR involves providing support to Human Rights
Defenders and civil society members through its
field operations. The ODIHR is currently undertak-
ing missions related to human rights in Albania,
Bosnia and Herzegovina, Kosovo, Montenegro,
Serbia, Skopje, Moldova, Ashgabat, Nur-Sultan,
Bishkek, Dushanbe and Uzbekistan.'?® In terms of
support offered directly to Human Rights Defend-
ers in its field operations, the ODIHR offers general
support for the work of CSOs, as well as training
for human rights advocacy groups.' The training
offered is usually open to Human Rights Defend-
ers from a number of specific countries in which
the issue that is the focus of the training is prev-
alent. For example, a five-day training on “human
rights at international borders” was held in Poland
in September 2022, but only accepted applica-
tions from Human Rights Defenders operating in
13 countries.”® Human Rights Defenders should
monitor the “events” section of the OSCE website
to ensure they do not miss opportunities to apply

125 OSCE website. Available at: https://www.osce.org/odihr/what-we-do

126 OSCE website. Available at: https://www.osce.org/resources/publications?filters=im_taxonomy_vid_1:(24)

127 OSCE. 2022. Strengthening the Resilience of National Human Rights Institutions Guidance Tool.

Available at: https://www.osce.org/odihr/524340

128 OSCE Website. Page on Human Rights. Available at: https://www.osce.org/human-rights

129 |bid.

130 OSCE Website. 2022. Training on human rights at international borders: Human rights principles, monitoring, safety and security.

Available at: https://www.osce.org/odihr/523955
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for and engage with training relevant to them when
it arises and when they meet the criteria.’®

While the ODIHR is mainly focused on improving
the institutions in states where it conducts field
operations, it does offer some direct support for
Human Rights Defenders. This direct support takes
the form of closely following the cases of criminal-
isation of Human Rights Defenders and continu-
ally bringing the cases to the attention of national
authorities, making visits to detention centres if
Human Rights Defenders are incarcerated, and en-
gaging with CSOs through the training initiatives
mentioned above. The ODIHR also engages with in-
ternational partners on the behalf of Human Rights
Defenders, including the Council of Europe, the EU
and UN bodies. There is, however, no mechanism
for emergency situations of criminalisation. 2

The contact details of the ODIHR are listed below.

Contact information

Address:

OSCE Office for Democratic Institutions and Hu-
man Rights

Ul. Miodowa 10

00-251 Warsaw

Poland

Office: +48 22 520 06 00

Fax: +48 22 520 06 05

Email: office@odihr.pl

3.2. Council of Europe

The Council of Europe (CoE) is an international

organisation that consists of 46 countries of Eu-
rope. It promotes democracy and human rights,
as well as the rule of law.’® As an organisation
focusing on human rights, the Council of Europe
is also relevant for Human Rights Defenders and
can (with its institutions) be an important actor in
preventing the criminalisation of Human Rights
Defenders and improving their situation in Mem-
ber States of the Council.

3.2.1. Declarations and Conventions

For Human Rights Defenders, the most relevant
declarations and conventions adopted by/within
the Council of Europe are the following:

3.2.1.1. Declaration on Human Rights
Defenders

In 2008, the Committee of Ministers adopted the
Declaration of the Committee of Ministers on
Council of Europe action to improve the protec-
tion of human rights defenders and promote their
activities (hereinafter: the Declaration on Human
Rights Defenders).’** Due to its form as a declara-
tion, it is not legally binding, but rather expresses a
statement of intent.”® In the said declaration, the
Committee of Ministers:

» Condemned all violations of the rights of Hu-
man Rights Defenders and attacks they face. (Art.
1)

» Called on Member States to, inter alia: create
an environment that enables the work of Human
Rights Defenders; take effective measures in or-
der to protect Human Rights Defenders and pre-
vent attacks on them or their harassment; ensure

131 OSCE website. Events calendar. Available at: https://www.osce.org/events

132 OSCE Website. Page on Human Rights. Available at: https://www.osce.org/human-rights

133 Council of Europe. N.d. Do not get confused. Available at: https://www.coe.int/en/web/about-us/do-not-get-confused

134 To access the full Declaration, please see:

https://www.ohchr.org/sites/default/files/Documents/Issues/Defenders/DeclarationHRDCoECommitteeMinisters.pdf

135 Medecins Sans Frontieres. N.d. Practical Guide to Humanitarian Law.
Available at: https://guide-humanitarian-law.org/content/article/3/soft-law/
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a proper investigation of such acts if/when they
happen and hold those responsible accountable;
ensure that their legislation is in line with interna-
tional human rights standards; ensure that Human
Rights Defenders have effective access to human
rights protection mechanisms; and to cooperate
with the human rights mechanisms of the Council
of Europe. (Art. 2(i)(ii)(iv)(vi))

» Called on all Council of Europe bodies and
institutions to be focused on the issues concern-
ing Human Rights Defenders in the scope of their
work. (Art. 3)

» Invited the Commissioner for Human Rights
to strengthen their role and provide sufficient pro-
tection for Human Rights Defenders (Art. 4, more
about this in Chapter 3.2.2.2.).

» Agreed to keep the question of whether the
Council of Europe should take further action re-
garding this matter under review. (Art. 5)

3.2.1.2. European Convention on
Human Rights

The main document regarding human rights that
the Council of Europe has passed is the Europe-
an Convention on Human Rights (ECHR)."*® The
ECHR is a treaty that obliges Member States of
the Council of Europe that have signed and rati-
fied it to secure the rights enshrined in it to every-
one within their jurisdiction.”™” The ECHR also has
a number of Protocols - texts that add rights to the
original ECHR or amend some of the provisions.’®

136 The full text of the ECHR can be found on the following website:

https://www.echr.coe.int/Pages/home.aspx?p=basictexts&c

137 European Court of Human Rights. N.d. The Court in brief.
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The ECHR is binding for the States that have
signed and ratified it (the same goes for the Pro-
tocols thereto),’ which means that such States
have to comply with it. Both Croatia and Greece
have signed and ratified the ECHR. Croatia signed
it in 1996 and ratified it in 1997, while Greece
signed itin 1950 and ratified itin 1974.% It is, how-
ever, important to note that the ECHR, in Art. 57,
enabled States to “make reservations in respect of
any particular provision to the extent that any law
thenin force in its territory is not in conformity with
the provision” when signing or depositing the in-
strument of its ratification. Therefore, it is not only
important to check whether a certain State has
signed and ratified the ECHR and the relevant Pro-
tocol(s) thereof, but also whether it has made any
reservations regarding particular provisions.™

For Human Rights Defenders, the most relevant
rights guaranteed by the ECHR (and its Protocols)
are the following:

» The prohibition of torture (Art. 3). In accor-
dance with this provision “no one shall be subject-
ed to torture or to inhuman or degrading treatment
or punishment.”

» The right to liberty and freedom (Art. 5). Ac-
cording to this right, no one is to be deprived of
their liberty, except in cases established in the
provision, and in accordance with a procedure
prescribed by law. It also contains certain proce-
dural guarantees of arrested and detained persons
(e.g. that the arrested person must be promptly

Available at: https://echr.coe.int/Documents/Court_in_brief_ENG.pdf

138

European Court of Human Rights. 2021. The ECHR in 50 questions. Page 3.

Available at: https://www.echr.coe.int/documents/50questions_eng.pdf
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Ibid.

Council of Europe, Treaty Office. N.d. Chart of signatures and ratifications of Treaty 005.

Available at: https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=005
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To see which countries have signed and ratified the ECHR (as well as made reservations, declarations etc. regarding it), please

visit the following website: Council of Europe, Treaty Office. N.d. Chart of signatures and ratifications of Treaty 005. Available
at: https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=005. On the following website you
can also search by Protocol to see which country has signed and ratified it, or has made any reservations, declarations, etc. to it:

Council of Europe, Treaty Office. N.d. Search on Treaties.

Available at: https://www.coe.int/en/web/conventions/search-on-treaties/-/conventions/chartSignature/3
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informed about the reasons for their arrest and
charges against them, in a language that they un-
derstand).

» The right to a fair trial (Art. 6). In line with this
right, a person in criminal or civil proceedings is en-
titled to a fair hearing that is public, happens within
a reasonable time and is done by an independent
and impartial tribunal, which was established by
law. It also establishes the presumption of inno-
cence (that when charged with a criminal offence,
a person is to be presumed innocent until proven
guilty in line with the law) and minimal rights of
people charged with a criminal offence.

» No punishment without law (Art. 7). Accord-
ing to this right, a person cannot be found guilty
of a criminal offence regarding an act or omission
that was not a criminal offence according to na-
tional or international law when it was committed.
Furthermore, a heavier penalty cannot be imposed
than the one that was relevant at the time when the
criminal offence was carried out.

» The right to respect for private and family life
(Art. 8). This right enshrines respect for private and
family life, including of home and correspondence.
In line with this, a public authority cannot interfere
with the exercise of this right, except under con-
ditions established in the provision that enshrines
this right.

» Freedom of expression (Art. 10). This right
includes freedom to have opinions and to receive
and communicate information and ideas “without
interference by public authority and regardless of
frontiers.” The provision also establishes in which
cases the exercise of the freedoms contained in
this right can be subjected to formalities, condi-
tions, restrictions or penalties.

» Freedom of assembly and association (Art.
11). In line with this right, a person has the right to
freedom of association with other people and the
freedom of peaceful assembly. The provision that
regulates this right also establishes the conditions
when restrictions to this right are allowed.

» Limitation on use of restrictions on rights
(Art. 18). According to this provision, the restric-

tions that are allowed under the ECHR to the rights
and freedoms enshrined in it cannot be applied for
purposes that are not the ones for which such re-
strictions have been prescribed.

» Freedom of movement (Art. 2, Protocol No.
4).*2 This right enshrines that a person who is
lawfully within the territory of a State has, within
this area, the right to liberty of movement and the
freedom to choose their residence. Furthermore,
every person is free to leave any State, including
their own. The provision regulating this right also
establishes conditions when restrictions of these
rights are allowed.

» Procedural safeguards relating to expulsion
of aliens (Art. 1, Protocol No. 7)."* In accordance
with this provision, an alien who lawfully resides
in the territory of a State cannot be expelled from
there, unless this is done in pursuance of a deci-
sion that was reached in line with the law. Further-
more, certain procedural safeguards/rights that
such an alien can make use of are enshrined in the
said provision. The relevant provision also estab-
lishes exceptions when an alien can be expelled
before exercising these rights.

In cases of violations of the rights enshrined in the
ECHR, an application can be lodged to the Europe-
an Court of Human Rights' (for more about this,
and the conditions under which such an applica-
tion is to be lodged, please see Chapter 3.2.2.1.).

3.2.2. Mechanisms

There are several mechanisms within the Council
of Europe that Human Rights Defenders can make
use of when criminalised, as well as mechanisms
that could be useful as an advocacy avenue re-
garding the criminalisation of Human Rights De-
fenders and its prevention.

142 This right might be relevant for Human Rights Defenders who work in a country they are not citizens of.

143 |bid.

144 European Court of Human Rights. N.d. The Court in brief. Available at: https://echr.coe.int/Documents/Court_in_brief_ENG.pdf
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3.2.2.1. The European Court of Human
Rights

The European Court of Human Rights (ECtHR) is
an international court that rules on individual or
State applications regarding alleged violations of
the rights enshrined in the ECHR. It is based in
Strasbourg and monitors the respect for human
rights in the Council of Europe Member States that
have ratified the ECHR. The judgments reached
by the ECtHR are binding — the States concerned
must comply with them.’ Therefore, the ECtHR
can represent a powerful and important mecha-
nism for criminalised Human Rights Defenders
whose rights guaranteed under the ECHR have
been violated.

Who can lodge an individual application?

According to Art. 34 of the ECHR (individual appli-
cations), the ECtHR may receive applications from
any:

* person

* NGO

* group of individuals

These subjects must claim to be the victim of a vi-
olation of the rights enshrined in the ECHR or the
Protocols thereto by a State that is a contract party
to the ECHR (and the relevant Protocol).

145 European Court of Human Rights. N.d. The Court in brief.
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How to file an application?

When submitting an application, it is necessary to
use the latest official application form.'*¢ Copies
of relevant documents must be attached to the ap-
plication.’’

The application form can be downloaded from the
ECtHR'’s website at www.echr.coe.int/applicants.’®
To fill out the form correctly, it is advisable to fol-
low the instructions from the Notes for filling in the
application form.'* To avoid common mistakes it
is also advisable to go through the document Com-
mon Mistakes in Filling in the Application Form and
How to Avoid Them.™°

ECtHR’s official languages are English and French,
but it is possible to write to the Registry (the body
that provides legal and administrative assistance
to the ECtHR with regards to its judicial func-
tions)' in another official language of a State
that has ratified the ECHR. Further on in the pro-
ceedings, however, either English or French will be
used.'?

Applications (together with copies of the relevant
documents) can only be sent by post'> (see con-
tact information below).

Available at: https://echr.coe.int/Documents/Court_in_brief_ENG.pdf
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European Court of Human Rights. 2022. Common Mistakes in Filling in the Application Form and How to Avoid Them. Page 1.

Available at: https://www.echr.coe.int/Documents/Applicant_common_mistakes_ENG.pdf
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International Justice Resource Center. N.d. European Court of Human Rights.

Available at: https://ijrcenter.org/european-court-of-human-rights/
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For more information regarding the application: European Court of Human Rights. N.d. Your Application to the ECHR: How to apply

and how your application is processed. Available at: https://www.echr.coe.int/documents/your_application_eng.pdf
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European Court of Human Rights. N.d. ECHR Registry. Page 1.

Please find the document here: https://www.echr.coe.int/Documents/Application_Notes_ENG.pdf

Please find the document here: https://www.echr.coe.int/Documents/Applicant_common_mistakes_ENG.pdf

Available at: https://www.echr.coe.int/Documents/Registry_ENG.pdf
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European Court of Human Rights. 2022. Notes for filling in the application form. Pages 2-3.

Available at: https://www.echr.coe.int/Documents/Application_Notes_ENG.pdf
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European Court of Human Rights. N.d. Your application to the ECHR: How to apply and how your application is processed. Page

4. Available at: https://www.echr.coe.int/documents/your_application_eng.pdf
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What are the admissibility requirements for
applications before the ECtHR?'>*

The ECtHR can only examine complaints from
those who claim that their rights under the ECHR
have been violated. More than 90% of the lodged
applications are declared inadmissible, which is
why it is very important to know the admissibility
requirements. For the application to be found ad-
missible, the following requirements must be met:

» The complaints refer to infringements (viola-
tions/breaches) of rights enshrined in the ECHR
and/or its Protocols.

» The complaints are brought against a State
that has ratified the ECHR or the relevant Protocol.

» The complaints refer to acts or events that
happened after the ratification of the ECHR or the
relevant Protocol by the State in question. As al-
ready mentioned, both Croatia and Greece have
signed and ratified the ECHR (see Chapter 3.2.1.2.).

» The complaints concern matters connected
to a public authority (e.g. legislature, administra-
tive bodies, courts).

» The applicant has “victim status” (is per-
sonally and directly affected by the infringement
of a right enshrined in the ECHR).

» Exhaustion of domestic remedies - the ap-
plicant, before applying to the ECtHR, must have
raised the same complaints in the national courts
(this includes the highest court). However, the ap-
plicant does not have to make use of remedies
that are ineffective.

» The applicant has lodged their complete ap-
plication within four months after the final domes-
tic decision (the four-month period starts running

from the time when the decision of the highest
national court/authority was given/served, while
when there is no effective remedy available, the
four-month period starts running from the date of
the act/infringement complained of).

» The claims in the application have to be sub-
stantiated (based on solid evidence).

» The complaints have not been examined yet
by the ECtHR or another international body.

More information about the admissibility is avail-
able in the ECtHR's Practical Guide on Admissibili-
ty Criteria.">®

Useful facts regarding the procedure

» Proceedings before the ECtHR are done pri-
marily in writing."*

» Lodging an application to the ECtHR does not
have a suspensive effect, which means that the fi-
nal decision of the national court is still to be com-
plied with."s’

» In some cases, it is possible to request inter-
im measures — urgent measures that apply when
thereis an “imminentrisk of irreparable harm.” They
are aimed at protecting the applicant from any ad-
ditional harm while the ECtHR considers the case.
Under Rule 39 of its Rules of Court, the ECtHR can
designate interim measures to any State that is a
party to the ECHR. The requests for interim mea-
sures are only granted on an exceptional basis.
The most typical cases are the ones in which there
is fear of a threat to life (Art. 2, ECHR) or ill-treat-
ment (Art. 3, ECHR)."®

» There is no cost regarding the lodging of an
application and the applicant has the possibility of

154 European Court of Human Rights. 2022. Notes for filling in the application form. Pages 1-2.
Available at: https://www.echr.coe.int/Documents/Application_Notes_ENG.pdf
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Please find the complete guide here: https://www.echr.coe.int/pages/home.aspx?p=caselaw/analysis/admi_guide

156 International Justice Resource Center. N.d. European Court of Human Rights.
Available at: https://ijrcenter.org/european-court-of-human-rights/
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European Court of Human Rights. N.d. Your application to the ECHR: How to apply and how your application is processed. Page

11. Available at: https://www.echr.coe.int/documents/your_application_eng.pdf
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European Court of Human Rights, Press Unit. 2012. Interim measures. Page 1-2.

Available at: https://www.echr.coe.int/documents/fs_interim_measures_eng.pdf
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applying for legal aid to cover costs incurred in the
later phases of the proceedings.’™

» Itis not necessary to have a lawyer at the start
of the proceedings (to lodge an application), but
applicants do need a lawyer once the government
concerned has been notified by the ECtHR about
the case.™°

» It is not possible to indicate how long the
proceedings before the ECtHR might last, as that
depends on various factors (including the urgency
of the case). It can, however, take a considerable
amount of time (months or years) before a judge-
ment or decision is reached.’®

» If the decision is made in favour of the appli-
cant, the latter can be awarded just satisfaction
(a sum of money for the suffered damages). The
State may also be ordered to refund the expens-
es the applicant has had in presenting the case.
If, however, the ECtHR finds no violation, the ap-
plicant does not have to pay for the State’s legal
costs.'¢?

Phases of the procedure

» Admissibility and merits are two phases
through which the applications go through. If the
application or one of the complaints is declared
inadmissible, such a decision is final and it is not
possible to challenge it."®®

159
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» If the application is not removed from the list
or found inadmissible early on, the relevant State
is notified of the case and both parties are able to
submit observations.®

» Before it decides on the merits, the ECtHR
tries to encourage the applicant and the State con-
cerned to reach a friendly settlement. If there is no
settlement, the ECtHR will consider the application
on the merits (meaning it will decide if there has
been a violation of the ECHR or not)."®

» In the three-month period after a Chamber
issues a judgement on the merits, the decision is
not final yet, and the parties (the applicant and the
State concerned) can request that the application
is referred to the Grand Chamber, a special cham-
ber that, on an exceptional basis, inter alia, consid-
ers cases when they are referred to it."®

Enforcement of the judgement

States concerned must comply with the decisions
of the ECtHR and are obliged to execute them. The
implementation of the judgements is supervised
by the Committee of Ministers of the Council of
Europe. If the Committee of Ministers concludes
that the State decided not to implement the judge-
ment or resolve the situation that led to the viola-
tion, it can start an infringement procedure, which
means going back to the ECtHR for a definitive
ruling regarding the situation.™’

International Justice Resource Center. N.d. European Court of Human Rights.

Available at: https://ijrcenter.org/european-court-of-human-rights/
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European Court of Human Rights. 2021. The ECHR in 50 questions. Page 6.

Available at: https://www.echr.coe.int/documents/50questions_eng.pdf
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Ibid. Page 9 and International Justice Resource Center. N.d. European Court of Human Rights.

Available at: https://ijrcenter.org/european-court-of-human-rights/
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International Justice Resource Center. N.d. European Court of Human Rights.

Available at: https://ijrcenter.org/european-court-of-human-rights/
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Ibid.
Ibid.

Ibid. and Question & Answers. Page 10. Available at: https://echr.coe.int/documents/questions_answers_eng.pdf
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European Court of Human Rights. 2021. The ECHR in 50 questions. Page 5. Available at: https://www.echr.coe.int/docu-
ments/50questions_eng.pdf; also, International Justice Resource Center. N.d. European Court of Human Rights. Available at:
https://ijrcenter.org/european-court-of-human-rights/

European Court of Human Rights (Press Unit). 2022. Q&A - the Infringement Procedure of the European Court of Human Rights.
Page 1. Available at: https://www.echr.coe.int/Documents/Press_Q_A_Infringement_Procedure_ENG.pdf; also, International Jus-
tice Resource Center. N.d. European Court of Human Rights. Available at: https://ijrcenter.org/european-court-of-human-rights/
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Case law

» In Rasul Jafarov v Azerbaijan,’®® a judgement
from 2016, the ECtHR found that Azerbaijan had
violated, inter alia, Arts. 5 and 18 of the ECHR
regarding the arrest of Rasul Jafarov, a Human
Rights Defender. On 23 April 2020, the Supreme
Court of Azerbaijan fully acquitted Jafarov.'®®

» In Mammadov v Azerbaijan,’”’ a judgement
from 2014, the ECtHR also found that Azerbaijan
had violated Arts. 5, 6 and 18 regarding the arrest
of llgar Mammadov, a Human Rights Defender.
In the infringement procedure in 2019, the ECtHR
held that the national authorities had not ensured
the necessary redress. Subsequently, Mamma-
dov's conviction was quashed. He also received
compensation.’”

» In Kavala v Turkey,”’? a judgement from 2019,
the ECtHR found violations of Arts. 5 and 18 in re-
lation to the arrest of the Human Rights Defender
Osman Kavala and urged Turkey to take necessary
measures to end Kavala’s detention and to ensure
his immediate release. In the infringement proce-
dure in 2022, the ECtHR found that Turkey did not
comply with its obligation to execute the previous
judgement and reaffirmed the final judgement rul-
ing for Kavala to be released.’”®

» In M.H. and Others v Croatia,"”* a judgement
from 2021, the ECtHR, among other things, ruled
that there has been a breach of Art. 34 of the ECHR
because the restriction imposed on the contact

between the applicants and their lawyer, as well as
the criminal investigation against and pressure on
that lawyer, were done with the aim of preventing
the applicants from pursuing their case before the
ECtHR.77®

Contact information'’®

Address (to which the applications must be sent):
The Registrar

European Court of Human Rights

Council of Europe

67075 Strasbourg Cedex, France

Telephone: +33 (0)3 88 41 20 18

Fax: +33 (0)3 88 41 27 30
+33 (0)3 90 21 43 10

Electronic form: https://app.echr.coe.int/Contact/

EchrContactForm/English/22 (available online for
questions about ECtHR).

3.2.2.2. The Commissioner for Human
Rights

The Commissioner for Human Rights (hereinafter:
the Commissioner) is a Council of Europe institu-
tion. Among other things, their role is to promote
the effective respect of human rights and provide

168 The full judgement is available here: https://hudoc.echr.coe.int/ukr?i=001-161416

169 European Human Rights Advocacy Centre. N.d. Jafarov v Azerbaijan.
Available at: https://ehrac.org.uk/en_gb/key-ehrac-cases/jafarov-v-azerbaijan/

170 The full judgement is available here: https://hudoc.echr.coe.int/eng?i=001-144124

171 European Court of Human Rights (Press Unit). 2022. Q&A - the Infringement Procedure of the European Court of Human Rights.
Page 2. Available at: https://www.echr.coe.int/Documents/Press_Q_A_Infringement_Procedure_ENG.pdf

172 The full judgement is available here: https://hudoc.echr.coe.int/fre?i=001-199515
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United Nations Human Rights Office of the High Commissioner. 2022. Tiirkiye's dismissal of European Court rulings sets
dangerous precedent: UN expert. Available at: https://www.ohchr.org/en/press-releases/2022/10/turkiyes-dismissal-europe-
an-court-rulings-sets-dangerous-precedent-un-expert#:~:text=0n%2011%20July%202022%2C%20the,Kavala%20has%20not%20
been%20released

The full judgement is available here: https://hudoc.echr.coe.int/fre?i=001-213213
This case is mostly relevant for Human Rights Defenders who are legal representatives.

European Court of Human Rights. N.d. Contact information. Available at: https://www.echr.coe.int/Pages/home.aspx?p=con-
tact&c=; also, European Court of Human Rights. N.d. How to lodge and application. Available at: https://www.echr.coe.int/Pages/
home.aspx?p=applicants/forms&c
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support to Member States regarding the imple-
mentation of human rights standards set out by
the Council of Europe. They are also mandated to
recognize flaws in law and practise with regards to
human rights and to issue advice and information
connected to their protection.””” The term of the
mandate holder lasts six years."”®

The Commissioner’s activities are focused on
the following areas: doing country visits and
engaging in dialogue with national authorities
and civil society; issuing thematic reports and
providing advice on the systematic implemen-
tation of human rights; and raising awareness.
It is important to note that the Commissioner
cannot act on individual complaints. They can,
however, take broader initiatives based on re-
liable information connected to human rights
violations that individuals are facing.'”®

For more information regarding the Commissioner
(including the current mandate holder), please visit
the following website:
https://www.coe.int/en/web/commissioner/
the-commissioner.

Mandate to support Human Rights
Defenders

As stated on their homepage, supporting the work
of Human Rights Defenders and their protection
falls under the scope of the Commissioner's man-
date and is an important part of it.’®° Their mandate
on Human Rights Defenders has been further en-

177
commissioner/mandate

178
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hanced by the Committee of Ministers’ Declaration
on Human Rights Defenders. The said declaration
invited the Commissioner to strengthen their role in
this field by:'®

» Continuing to take action based on informa-
tion submitted to them by Human Rights Defend-
ers and other relevant actors.

» Continuing to meet with various Human
Rights Defenders when undertaking country visits
and report publicly on their situation.®?

» Intervening with the relevant authorities and
assisting them with finding solutions regarding the
problems that Human Rights Defenders might be
facing.

» Working closely and collaborating with
other relevant intergovernmental actors.

Within the scope of their work regarding the sup-
port and protection of Human Rights Defenders,
the Commissioner provides advice and recom-
mendations (which are, as it follows from the
terms themselves, not legally binding) to the Coun-
cil of Europe Member States, with regards to their
obligations in this field. Furthermore, the Commis-
sioner raises issues related to the environment in
which Human Rights Defenders work, as well as
cases of Human Rights Defenders that are at risk.
They have intervened as a third party before the
ECtHR in several cases that concerned Human
Rights Defenders (see below). The Commissioner
and their Office also organise thematic consulta-
tions with Human Rights Defenders on an annual
basis as well as cooperate with the UN and other

Council of Europe, Commissioner for Human Rights. N.d. The Mandate. Available at: https://www.coe.int/en/web/

International Justice Resource Center. N.d. Council of Europe Commissioner for Human Rights.

Available at: https://ijrcenter.org/council-of-europe-commissioner-for-human-rights/
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Council of Europe, Commissioner for Human Rights. N.d. The Mandate.

Available at: https://www.coe.int/en/web/commissioner/mandate
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Council of Europe, Commissioner for Human Rights. N.d. Human Rights Defenders.

Available at: https://www.coe.int/en/web/commissioner/human-rights-defenders

181 Art. 4 of the said declaration

182 The Commissioner’s country reports are available on the following website: https://www.coe.int/en/web/commissioner/country-moni-

toring
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regional mechanisms in providing support to Hu-
man Rights Defenders.®

Previous work regarding the support of
criminalised Human Rights Defenders

» Third party interventions: The Commis-
sioner intervened as a third party in many
cases regarding criminalised Human Rights
Defenders before the ECtHR (e.g. in Kavala v Tur-
key, Huseynov v Azerbaijan and Mammadov v
Azerbaijan). In some of these cases (e.g. Kavala
v Turkey) the Commissioner also wrote a submis-
sion to the Committee of Ministers in view of the
Committee’'s supervision of the implementation
of the judgement reached by the ECtHR and inter-
vened in the infringement proceedings regarding
the case.™*

» Country reports and statements: In the scope
of their country work, the Commissioner has also
addressed the attitude of certain Member States
in their country reports and statements. In the
2019 Report on Hungary, the Commissioner point-
ed out that civil society organisations have been
facing intimidation, as well as other forms of repri-
sals. They also urged the government to stop such
actions in relation to Human Rights Defenders and
NGOs, as well as to create a safe environment for
their work.8%

» Human rights comments/statements: The
Commissioner has also put forward many human

183

rights comments/statements regarding Human
Rights Defenders. For example, in August 2022,
the Commissioner published a statement in which
they encouraged Member States to provide more
support to Russian and Belarusian Human Rights
Defenders and pointed out the minimum mea-
sures on which Member States should establish
their efforts.™

» Round tables and reports: The Commissioner
and their Office have also organised a few round
tables regarding the situation of Human Rights De-
fenders, about which they have written reports that
sum up the round table and presented recommen-
dations and conclusions regarding the topic. In
2019, for example, the Commissioner’s Office or-
ganised a round table with Human Rights Defend-
ers entitled Human Rights Defenders in the Coun-
cil of Europe area: current challenges and possible
solutions. At the round table, one of the topics was
the safety and liberty of Human Rights Defenders,
including reprisals against them. In the report fol-
lowing the round table, the Commissioner pointed
out the main topics and points discussed at the
round table and concluded the report with recom-
mendations based on European and international
human rights standards.’® A mechanism like this
can be very important for Human Rights Defenders
with regards to long term advocacy and building
up evidence regarding the criminalisation of Hu-
man Rights Defenders.

Council of Europe, Commissioner for Human Rights. N.d. Human Rights Defenders.

Available at: https://www.coe.int/en/web/commissioner/human-rights-defenders
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Council of Europe, Commissioner for Human Rights. N.d. Human Rights Defenders. Available at: https://www.coe.int/en/web/
commissioner/human-rights-defenders and Council of Europe, Commissioner for Human Rights. 2022. Commissioner Mijatovi¢
intervenes in the infringement proceedings before the European Court of Human Rights in the case of Osman Kavala v. Tur-
key. Available at: https://www.coe.int/en/web/commissioner/-/commissioner-mijatovic-intervenes-in-the-infringement-proceed-
ings-before-the-european-court-of-human-rights-in-the-case-of-osman-kavala-v-turkey

Council of Europe, Commissioner for Human Rights. 2019. Hungary should address interconnected human rights issues in refu-
gee protection, civil society space, independence of the judiciary and gender equality.

Available at: https://www.coe.int/en/web/commissioner/-/hungary-should-address-interconnected-human-rights-issues-in-refu-
gee-protection-civil-society-space-independence-of-the-judiciary-and-gender-equality

Council of Europe, Commissioner for Human Rights. 2022. Support Russian and Belarusian civil societies and human rights
defenders. Available at: https://www.coe.int/en/web/commissioner/-/support-russian-and-belarusian-civil-societies-and-hu-
man-rights-defenders

Commissioner for Human Rights. 2079. HUMAN RIGHTS DEFENDERS IN THE COUNCIL OF EUROPE AREA: Current Challenges
and Possible Solutions. Page 5 and 16.
Available at: https://rm.coe.int/hr-defenders-in-the-coe-area-current-challenges-and-possible-solutions/168093aabf
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Contact information’®®

Address:

Council of Europe

Office of the Commissioner for Human Rights
67075 Strasbourg Cedex, France

Tel.: +33 (0)3 88 41 34 21
Fax: +33 (0)3 90 21 50 53
Itis also possible to get in touch with the Commis-
sioner and their Office via an online form, available

on the following website: https://www.coe.int/en/
web/commissioner/contact.

- Since the protection of Human Rights Defend-
ers is one of the Commissioner’s focus points,
this mechanism might be a relevant avenue
for criminalised Human Rights Defenders, es-
pecially with regards to long term advocacy on
this subject. =

3.2.2.3. The Parliamentary Assembly of
the Council of Europe and its Committee
on Legal Affairs and Human Rights

The Parliamentary Assembly of the Council of Eu-
rope (PACE) is a body within the Council of Europe
and typically meets four times per year in Stras-
bourg. It consists of 324 parliamentarians from

the national parliaments of the Member States.™°
One of the most important roles of the PACE is
adopting relevant texts, specifically:°

» Recommendations — which contain different
proposals that are addressed to the Committee of
Ministers, with the implementation of such pro-
posals being within governments’ competence.

» Resolutions — which represent decisions
made by the PACE “on questions, which it is em-
powered to put into effect, or expressions of view
for which it alone is responsible.”

» Opinions — which are expressed regarding
the questions that the Committee of Ministers re-
fers to the PACE.

The PACE has nine general committees. They are
assigned to prepare reports and observe the situa-
tion regarding human rights, democracy and rule of
law, within the scope of their focus.”' The commit-
tees also prepare the majority of the reports that
are debated in the plenary sessions of the PACE.™?
The most relevant committee for Human Rights
Defenders is the Committee on Legal Affairs
and Human Rights.™3

What is the Committee on Legal Affairs and
Human Rights?

The Committee on Legal Affairs and Human Rights
(hereinafter: the Committee) is one of the general
committees of the PACE, assigned to promote the

188 Council of Europe, Commissioner for Human Rights. N.d. Contact us.
Available at: https://www.coe.int/en/web/commissioner/contact

189 Council of Europe. N.d. Parliamentary Assembly. Available at: https://www.coe.int/en/web/no-hate-campaign/parliamentary-as-
sembly1#:~:text=The%20Parliamentary%20Assembly%200f%20the,long%20plenary%20session%20in%20Strasbourg

190 Parliamentary Assembly. N.d. Assembly public documents.

Available at: https://pace.coe.int/en/pages/official-documents

191 Council of Europe. N.d. Parliamentary Assembly.

Available at: https://www.coe.int/en/web/no-hate-campaign/parliamentary-assembly1#:~:text=The%20Parliamentary%20As-
sembly%200f%20the,long%20plenary%20session%20in%20Strasbourg, https://pace.coe.int/en/pages/committees

192 Council of Europe, Parliamentary Assembly. N.d. The general committees of the Assembly.

Available at: https://pace.coe.int/en/pages/committees

193 Another relevant committee might be the Committee on the Honouring of Obligations and Commitments by Member States of the
Council of Europe (Monitoring Committee). For more information regarding the said committee, please see: https://pace.coe.int/
en/pages/committee-4/committee-on-the-honouring-of-obligations-and-commitments-by-member-states-of-the-council-of-eu-

rope-monitoring-committee-
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rule of law, as well as to defend human rights. It
also provides legal support to the PACE."*

The Committee deals with a variety of legal and
human rights topics and also has three sub-com-
mittees: the Sub-Committee on Human Rights,
the Sub-Committee on Artificial Intelligence and
Human Rights and the Sub-Committee on the im-
plementation of judgments of the European Court
of Human Rights. The Committee appoints parlia-
mentary rapporteurs, who are assigned to make
reports on the basis of research, hearings and di-
alogue with relevant experts. This work leads to
resolutions and recommendations that the PACE
addresses to Member States and other Council of
Europe bodies.™®

One of the Committee’s appointed rapporteurs is
the General Rapporteur on the situation of Human
Rights Defenders (hereinafter: the General Rap-
porteur). According to the Committee’s “Work pro-
gramme”,’® the General Rapporteur is mandated
to step in regarding acts of intimidation and repri-
sal against Human Rights Defenders or serious ob-
stacles to their work. Their responsibility is, among
other things, to follow the activities and cooperate,
when needed, with the institutions and bodies
within the Council of Europe and the UN that focus
on the situation of Human Rights Defenders, as
well as with other international organisations that
address this subject in their work. In specific cas-
es, they may also issue statements and appeals
on their behalf or suggest the Committee to act in
this manner.™’

Work regarding criminalisation of Human
Rights Defenders

The PACE has adopted quite a few resolutions re-
garding Human Rights Defenders. One of them is
Resolution 2225 (2018) entitled Protecting human
rights defenders in Council of Europe Member
States.”® In the said resolution, the PACE called on
Member States to, inter alia:'®

» Respect the fundamental freedoms, as well
as human rights, of Human Rights Defenders.

» Not use any form of acts of intimidation and
reprisal against Human Rights Defenders.

» Refrain from arbitrarily surveilling Human
Rights Defenders.

» Secure access to effective domestic reme-
dies to Human Rights Defenders with regards to
the violations of their rights.

Contact information?®

Parliamentary Assembly

Address:

Parliamentary Assembly of the Council of Europe
Avenue de I’ Europe,

F-67075 Strasbourg Cedex, France

Tel.: +33 (0)3 88 41 20 00

The Parliamentary assembly can also be contact-

ed via a contact form accessible on the following
website: https://pace.coe.int/en/contact.

194 Council of Europe, Parliamentary Assembly. 2019. Committee on Legal Affairs and Human Rights (AS/Jur).
Available at: https://pace.coe.int/en/pages/committee-5-presentation/Jur-Presentation

195 Ibid.

196 Committee on Legal Affairs and Human Rights. 2022. Work Programme.
Available at: https://assembly.coe.int/Committee/JUR/Work_Programmek.pdf

197 Ibid. Pages 11-12

198 The said Resolution is available here: https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=24932&lang=en

199 Art. 5 of the said Resolution

200 Council of Europe, Parliamentary Assembly. N.d. Contact. Available at: https://pace.coe.int/en/contact; also, Council of Europe,
Parliamentary Assembly. N.d. Committee on Legal Affairs and Human Rights. Available at: https://pace.coe.int/en/pages/com-

mittee-5/committee-on-legal-affairs-and-human-rights
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The Committee on Legal Affairs and Human
Rights?®' (the Head of the Secretariat):

Email: guenter.schirmer@coe.int

3.2.2.4. The Conference of INGOs

The Conference of INGOs (hereinafter: the Confer-
ence) acts as a consultative body to the Council of
Europe and brings together more than 400 NGOs
that operate internationally. The Conference has
two plenary sessions in Strasbourg per year. How-
ever, it stays in constant contact with the relevant
bodies of the Council of Europe via the Confer-
ence’s Standing Committee.?02

Besides its Standing Committee, the Conference
also has committees that are formed for a limited
period. These committees make reports and draft
declarations, recommendations and resolutions
that are to be considered by the General Assembly
of the Conference.?®

The Conference, furthermore, has the Expert Coun-
cil on NGO Law, which conducts different studies
(both thematic and country) regarding the specific
features of NGO legislation and its implementation
that could potentially pose a problem with regards
to its compliance with international standards.?%*
The Expert Council on NGO Law also gathers com-
munications from NGOs and others (see contact

below).205

The INGO Conference’s work regarding the
criminalisation of Human Rights Defenders

» In 2016, the Conference President expressed
their concern regarding the criminal proceedings
that involved Valentina Cherevatenko, Chair of
the Women of the Don NGO. Due to the criminal
proceedings brought against Ms Cherevatenko by
the Russian authorities and the possibility of her
going to prison, there was an exchange of letters
with the Ambassador of the Russian Federation in
2017. In July 2017, the criminal proceedings were
dropped.2%

» In 2017, the Conference President voiced
their concern with regards to the detention of
Taner Kilig, Chair of Amnesty International Tur-
key. The Conference, furthermore, expressed its
distress regarding the detention of a group of Hu-
man Rights Defenders that happened in Turkey.
Following proceedings, the group was released
from prison. The charges against them, however,
were not dropped.?”’

» In 2019, the Human Rights Committee of the
Conference continued to support Mehman Husey-
nov, an Azerbaijani blogger and Human Rights De-
fender who was in a very bad condition in a prison
in Azerbaijan. The committee organised “an ur-
gent side event” addressing the relevant Council
of Europe institutions to immediately intervene in
his case.?%

201 To find more contacts for The Committee on Legal Affairs, please see “Secretariat” on the following website:
https://pace.coe.int/en/pages/committee-5/committee-on-legal-affairs-and-human-rights

202 Europe’s Human Rights Watchdog. N.d. INGO Conference.

Available at: https://www.europewatchdog.info/en/structure/ingo-conference/

203 Council of Europe, Conference of INGOs. N.d. Conference of INGOs: Committees.

Available at: https://www.coe.int/en/web/ingo/committees

204 Council of Europe, Conference of INGOs. N.d. Expert Council on NGO Law.

Available at: https://www.coe.int/en/web/ingo/expert-council

205 Conference of INGOs of the Council of Europe, Expert Council on NGO Law. N.d. Expert Council on NGO Law (brochure). Page 5.
Available at: https://rm.coe.int/expert-council-on-ngo-law-brochure-en/1680973972

206 Conference of INGOs of the Council of Europe. 2018. Activity Report 2017. Page 3-4.
Available at: https://rm.coe.int/conf-ple-2017-rapact-en/168077fb43

207 Ibid. Page 4

208 Conference of INGOs of the Council of Europe. N.d. Activity Report 2019 DRAFT. Page 5.
Available at: https://rm.coe.int/conf-ple-2019-activity-report-2019-final-en/16809fd6f7
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» In 2016, the Conference adopted the Rec-
ommendation on the protection of Human Rights
Defenders in the Transnistrian Region of the Re-
public of Moldova, in which it called on the “de
facto authorities” of the said region to discontin-
ue the persecution and the harassment of Human
Rights Defenders and urged the international and
intergovernmental bodies to set up an emergency
mission to monitor the situation.?®®

» In 2012, the Conference adopted the Rec-
ommendation on the protection of Human Rights
Defenders in the Russian Federation, in which it
urged the Russian Federation to stop the criminal
proceedings brought against a Human Rights De-
fender named Igor Kalyapin, to take all measures
necessary to ensure the psychological and physi-
cal integrity of all Human Rights Defenders and to
secure appropriate conditions for their work.?°

» In 2019, the Expert Council on NGO Law is-
sued a thematic study entitled Using criminal law
to restrict the work of NGOs supporting refugees
and other migrants in Council of Europe Member
States.?"

» In 2020, The Expert Council on NGO Law is-
sued Guidelines on protecting NGO work in sup-
port of refugees and other migrants.?'?

» In 2022, the Expert Council on NGO Law is-
sued a thematic study entitled The execution of
judgments involving freedom of association: the

impact on human rights organisations and defend-
ers, in which they included their recommendations
for the relevant national and international actors
regarding the topic.2?

Contact information?'

The Conference of INGOs can be contacted via a
contact form accessible on the following website:
https://www.coe.int/en/web/ingo/contact.

The president of the Conference can be contact-
ed via a contact form accessible on the following
website: https://www.coe.int/en/web/ingo/con-

tact-g-ermischer.

E-mail (to contact The Expert Council): NGO-
Unit@coe.int.

It can also be useful to look up the INGOs Database,
which contains information on INGOs that hold
a participatory status with the Council of Europe.
Among other things, the database contains contact
information, including official representatives of
these INGOs, who can be directly contacted.?'s

209 Conference of INGOs of the Council of Europe. 2016. Recommendation CONF/PLE(2016)REC1, Protection of Human Rights De-
fenders in the Transnistrian region of the Republic of Moldova: the case of “Promo LEX" Association established in the Republic
of Moldova. Page 3. Available at: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=-

0900001680684cac

210 Conference of INGOs of the Council of Europe. 2012. Recommendation CONF/PLE(2012)REC2, The Protection of Human Rights
Defenders in the Russian Federation. Page 2. Available at: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCT-

MContent?documentld=09000016802f03ce

211 Expert Council on NGO Law. 2019. Using Criminal Law to Restrict the Work of NGOs Supporting Refugees and Other Migrants in
Council of Europe Member States.

Available at: https://rm.coe.int/expert-council-conf-exp-2019-1-criminal-law-ngo-restrictions-migration/1680996969

212 Expert Council on NGO Law. 2020. Guidelines on Protecting NGO Work in Support of Refugees and Other Migrants.

Available at: https://rm.coe.int/expert-council-conf-exp-2020-3-guidelines-on-protecting-ngo-work-in-su/16809e4a81

213 Expert Council on NGO Law. 2022. The Execution of Judgments Involving Freedom of Association: the Impact on Human Rights
Organisations and Defenders.

Available at: https://rm.coe.int/the-execution-of-judgments-involving-freedom-of-association-15-march-2/1680a5db86

214 Council of Europe, Conference of INGOs, N.d. Contact us. Available at: https://www.coe.int/en/web/ingo/contact; Council of Eu-
rope, Conference of INGOs, N.d. Contact Gerhard Ermischer. Available at: https://www.coe.int/en/web/ingo/contact-g-ermischer;
also, Conference of INGOs of the Council of Europe, Expert Council on NGO Law. N.d. Expert Council on NGO Law (brochure). Page

5. Available at: https://rm.coe.int/expert-council-on-ngo-law-brochure-en/1680973972

215 Council of Europe, Conference of INGOs. N.d. Ingos Database. Available at: https://www.coe.int/en/web/ingo/database
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3.3. Bar associations

If Human Rights Defenders are practising lawyers
and face criminalisation because of their actions
in the framework of their legal profession, bar as-
sociations can possibly offer support and pursue
advocacy avenues. In general, bar associations
actin the best interest of lawyers,?'® which in many
cases also includes the defence of the rule of law,
the promotion of the protection of independence
of the legal profession and the support of the prac-
tical implementation and defence of human rights.

National bar associations

Every country has a bar association, however differ-
ing in their forms. There is no universal framework
on the organisation of national bar associations.
Their structure, their membership requirements,
their scope of work and their actions vary from
country to country.

Council of Bars and Law Societies of Europe

At the EU level, the Council of Bars and Law So-
cieties of Europe (CCBE) represents the bar asso-
ciations of the 32 member countries and 12 ob-
servers. Membership in the CCBE is independent
from EU membership. Several committees focus
on different areas of law, inter alia on human rights
and human rights practitioners.

Individual lawyers who are members of one of the
national member organisations can reach out to
the CCBE in search of support against their crimi-
nalisation.

“Defence of the Defenders” project

The CCBE’s human rights committee can, upon no-
tice of the situation of endangered lawyers defend-
ing human rights, e.g. in case of suspension, arrest
or judicial harassment through official authorities,

216 https://www.britannica.com/topic/bar-association
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send letters to the heads of states and other rel-
evant authorities to make them aware of the dis-
criminatory situation and to raise public aware-
ness of the individual situation. These letters are
written upon notice via media outlets, national bar
associations or direct requests by those affected
by criminalisation. Every member of a bar associ-
ation that is part of the CCBE can request for their
concern to be addressed, given that the attacks
are directly linked to their legal profession.

More information about the CCBE can be retrieved

from their website at https://www.ccbe.eu/.

They can be contacted via:

Email: ccbe@ccbe.eu
Tel.: +32 (0)2 2346510

International Bar Association

The International Bar Association (IBA) is an or-
ganisation for international legal practitioners, bar
associations and law societies. More than 80,000
individual international lawyers and law firms, as
well as 190 national and regional bar associations
and law firms from more than 170 countries, are
members. The IBA aims to influence the develop-
ment of international law reform, the administra-
tion of justice, the promotion of independence of
the legal profession and the support of the practi-
cal implementation of human rights.?'”

The IBA's Human Rights Institute (IBAHRI) is an
autonomous and financially independent entity
from the IBA. It has the aim to promote, protect
and enforce “human rights under a just rule of law”
and the “independence of the judiciary and of the
legal profession worldwide.” IBAHRI offers capac-
ity building activities like human rights trainings
and technical assistance for legal practitioners.
They can, for example, get involved and support
“lawyers and judges who are arbitrarily harassed,
intimidated or arrested through advocacy and trial
observations.”?'® So far there has been no explicit

217 International Bar Association. 2022. About the IBA. Available at: https://www.ibanet.org/About-the-IBA

218 International Bar Association. 2022. About the IBAHRI. Available at: https://www.ibanet.org/IBAHRI-About
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focus on the criminalisation of legal practitioners
as Human Rights Defenders.

They can be contacted via

E-mail: iba@int-bar.org
Tel.: +44 (0) 20 7842 0090

3.4. Embassies

Embassies and consulates are a potential source
of protection for Human Rights Defenders abroad.
While the delineation of embassy (diplomatic) and
consular protection is disputed (and an issue of
interpretation of international law),?"® embassies
and consulates in other countries can offer protec-
tion and support to their own nationals who suf-
fer injury as a result of a breach of international
law. The scope of action of embassies is regulated
in the Vienna Convention on Diplomatic Relations
(1961)?%° and of consulates in the Vienna Conven-
tion on Consular Relations (1963).?"

Consular protection is of a preventive nature and
should take place before national remedies are ex-
hausted. Consuls work towards the representation
of nationals of their home state if their rights are
violated but do not represent the state per se. They
can assist their nationals in distress through, for
example, visiting nationals in detention or arrest,
offering legal assistance, monitoring trials, repre-
sentation in court and contact with local authori-
ties.

Diplomatic protection is of aremedial nature; there-
fore, it can only be made use of after the exhaus-
tion of local remedies. This means that embassies
can only get active after a rights violation has tak-
en place and the affected person has already un-
dertaken all measures in the state in which rights
have been violated, to obtain justice or reparation.
Further, the prerequisites for diplomatic protection
include continuous and undoubted nationality of
the injured individual. The injury suffered must be
a result of a breach of international law by another
state, such as denial of justice or imprisonment
without trial.???

If an EU citizen is in need of diplomatic or consular
protection in a third country where his or her home
country is not represented, “the protection of the
diplomatic and consular authorities of another
Member State on the same conditions as the na-
tionals of that State” apply. This is based on the
EU right to equal treatment as enshrined in Art. 20
(2)(c) and Art. 23 of the Treaty on the Functioning
of the European Union??® and Art. 46 of the Charter
of Fundamental Rights of the European Union??*, as
well as Directive 2015/637/EU.%?

The level of engagement with Human Rights De-
fenders depends on the policy approach of the re-
spective home state. This can be, for instance, trial
monitoring or protection accompaniment, which
can be used to feed into broader advocacy efforts
of the state (for example, it can help to inform
UPR work, see Chapter 2.2.1.2.). For all EU Mem-
ber States, the common European Union’s Guide-
lines on Human Rights Defenders apply, which sets
standards for their interaction with, and support

219 See, for example, Kiinzli, A. (2006). Exercising Diplomatic Protection: The Fine Line Between Litigation, Demarches and Consular
Assistance. Heidelberg Journal of International Law (2006), pp. 321-350.
Available at: https://www.zaoerv.de/66_2006/66_2006_2_a_321_350.pdf

220 Available at: https://legal.un.org/ilc/texts/instruments/english/conventions/9_1_1961.pdf

221

Available at: https://legal.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf

222 Schweizer Eidgenossenschaft. Federal Department of Foreign Affairs FDFA. 2022.

Available at:
ar-protection/conditions-diplomatic-protection.html

https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/respect-promotion/diplomatic-consul-

223 Available at: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF

224 Available at: https://www.europarl.europa.eu/charter/pdf/text_en.pdf

225 Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32015L0637
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of, Human Rights Defenders in third countries (see
Chapter 4.2.3.). Several states outside the EU??®
have adopted specific guidelines for embassies
on the protection of, and interaction with, Human
Rights Defenders. Such recommendations include
regular exchanges with Human Rights Defenders,
trial observances and engagements with local au-
thorities. In extreme cases of criminalisation and
violations of the rights of a Human Rights Defend-
er, as a matter of last instance, a state could with-
draw its diplomats from the violating state. The
EU has a variety of tools that it can use to protect
Human Rights Defenders at risk, including trial ob-
servations or visits in detention, while using public
and private diplomacy to raise individual cases of
Human Rights Defenders at risk.

- In order to have resort to the avenues of pro-
tection by consulates and embassies, it can be
recommended to build a network and exchange
with the institutions on the situation of Human
Rights Defenders and human rights in general
before criminalisation occurs.-

4. European Union
4.1. Legislation

The EU has a wide sphere of influence, with 27
Member States as of 2022. Each of the Member
States is bound by EU law, as EU law operates
under the principle of primacy. This means that
where there is a conflict between a provision of EU
law and the law of a Member State, the piece of
EU law in question will override the Member State
law and apply in place of it.2?” The legislative pro-
visions discussed in this section, therefore, are le-
gally binding on the Member States of the EU (in-
cluding Greece and Croatia).
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The EU can protect Human Rights Defenders
through its legal texts, such as the Charter of Fun-
damental Rights of the EU (CFREU) or through its
mechanism dedicated to urgent protection mea-
sures for Human Rights Defenders nationally, Pro-
tectDefenders.eu. The EU also offers political sup-
port for Human Rights Defenders by awarding the
Sakharov Prize annually and demonstrating public
support for Human Rights Defenders in publica-
tions, election observations and more.?8

However, the EU has two important pieces of legis-
lation which work in tandem and are together called
the Facilitators Package, and these pieces of legis-
lation offer inadequate legal protection to Migrant
Rights Defenders. This inadequate protection often
results in the criminalisation of Migrant Rights De-
fenders in certain Member States such as Greece,
for example (see Chapter 6.1.2). Furthermore, there
are many more EU publications dedicated to Human
Rights Defenders in third countries (such as the EU
Guidelines on Human Rights Defenders) than there
are dedicated to Human Rights Defenders facing
criminalisation within the EU, meaning that it can be
more difficult to find EU support if a Human Rights
Defender is a citizen of, or residing in, the EU itself
(see Chapter 4.2.3).

The available protection mechanisms for Human
Rights Defenders, as well as explanations of the
European legal framework surrounding the is-
sue of criminalisation, are outlined in more detail
throughout this chapter.

4.1.1. EU Charter of Fundamental Rights

All European Union citizens (i.e. citizens of an EU
Member State) enjoy certain rights and freedoms
stemming from the Charter of Fundamental Rights
of the European Union, which has the same legal
status as EU Treaties, meaning that it is one of the

226 For example: Canada, Norway, United States, United Kingdom and Switzerland.

227 Website of the European Union.

Available at: https://eur-lex.europa.eu/EN/legal-content/glossary/primacy-of-eu-law-precedence-supremacy.html

228 European Parliament website. Sakharov Prize. Available at: https://www.europarl.europa.eu/sakharovprize/en/home
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most important legal texts in EU law and must be
followed by all Member States.??° The basic rights
and guarantees contained in the Charter inform all
Union law, and are therefore extremely important to
be aware of. These rights apply, and can be relied
upon in a national court whenever a Member State
breaches one of these rights while implementing
EU law.z° This means that Member States must
respect these rights when transposing EU law into
national law and can be taken to court under the
Charter if they do not. There are many fundamen-
tal rights outlined in the Charter which should be
kept in mind by Human Rights Defenders if they
face criminalisation, particularly because one of
the main bases of criminalisation in countries like
Greece is the Member States’ implementation of
provisions of EU law such as the Facilitators Pack-
age, meaning Charter Rights could be invoked in
court against these kinds of criminalisation efforts
(see Chapters 4.1.2 and 6.1.2). If one’s Charter
rights are infringed upon by a Member State when
there is no implementation of EU law involved,
however, one would have to seek remedies in na-
tional courts under the constitution or national
laws of the state in question.?®

The rights that are most relevant in the context
of criminalisation are listed below. It is import-
ant to keep in mind that, no matter where in the
Union they are, anyone living, residing or moving
through the EU (including undocumented people
on the move) is entitled to these rights and more.

» “Human dignity is inviolable” and must be pro-
tected. (Art. 1)

» “Everyone has the right to life” and none will
be executed or condemned to the death penalty.
(Art. 2)

» “Everyone has the right to respect for [their]

physical and mental integrity.” (Art. 3)

» “Torture and inhuman or degrading treatment
or punishment” is prohibited. (Art. 4)

» “Everyone has the right to liberty and security
of the person.” (Art. 6)

» “Everyone has the right to respect for their
private and family life, home and communica-
tions.” (Art. 7)

» “Everyone has the right to the protection of
personal data concerning [them]” and this data
must be processed fairly either with the consent of
the person involved or for a legitimate reason laid
out in law. Everyone has the right to access their
data after it has been collected, and the right to
rectify the data. (Art. 8)

» “Everyone has theright to freedom of thought,
conscience, and religion,” as well as the right to
conscientious objection in accordance with na-
tional laws governing this right. (Art. 10)

» “Everyone has the right to freedom of expres-
sion,” which includes the “freedom to hold opinions
and to receive and impart information without in-
terference by a public authority regardless of fron-
tiers.” The freedom and pluralism of the media must
also be respected. (Art. 11)

» “Everyone has the right to freedom of
peaceful assembly, and freedom of associa-
tion at all levels.” This includes, in particular,
civic and political matters, as well as trade unions.
(Art. 12)

» “Everyone has the right to own, use, dispose
of, and bequeath [their] lawfully acquired posses-
sions.” No one can be deprived of their posses-
sions, except when such deprivation is legal and
in the public interest, and the owner will be com-
pensated for their loss if deprived of their posses-
sions. (Art. 17)

» Everyone has the right to asylum with due re-
gard for the rules of the 1951 Geneva convention

229 European Union. 2009. Charter of Fundamental Rights of the European Union.
Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT

230 European Commission. When does the Charter apply?
Available at:

https://ec.europa.eu/info/aid-development-cooperation-fundamental-rights/your-rights-eu/eu-charter-fundamen-

tal-rights/when-does-charter-apply_en#:~:text=For%20example%2C%20the%20Charter%20applies,apply%20an%20EU%20regu-

lation%20directly

231 European Commission. How to Report a breach of your rights.

Available at: https://ec.europa.eu/info/aid-development-cooperation-fundamental-rights/your-rights-eu/how-report-breach-your-
rights_en#:~:text=I1f%20you%20feel%20that%20your,a%20specialised%20human%20rights%20body
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and the EU treaties. (Art. 18)

» “Collective expulsions are prohibited. No
one may be removed, expelled, or extradited to
a state where there is a serious risk that [they]
would be subject to the death penalty, torture or
other inhuman or degrading treatment or puni-
shment.” (Art. 19)

» “Everyone is equal before the law.” (Art. 20)

» Everyone has the right to good administration,
meaning everyone is entitled to have their “affairs
handled impartially, fairly, and within a reasonable
timeframe by the institutions, bodies, offices, and
agencies of the Union.” (Art. 41)

» Every person (including legal persons) resid-
ing in or with an office registered in a Member
State has the right to access documents of bodies
of the Union regardless of their medium. (Art. 42)

» Every person has the right to refer cases of
maladministration in activities of any EU body or
institution (except the Court of Justice of the Euro-
pean Union) to the European Ombudsperson. (Art.
43)

» Every person (including legal persons) resid-
ing in or with an office registered in a Member
State “has the right to petition” (by sending a re-
quest or complaint relating to an issue with EU
law) the European Parliament. (Art. 44)

» Every person has “the right to an effective
remedy and to a fair trial.” This includes the right
to a fair and public hearing within a reasonable
timeframe in front of an impartial and independent
tribunal already established by law, as well as the
guaranteed provision of legal aid if they do not
have sufficient resources. (Art. 47)

» Every person who is charged with an offence
has theright to “be presumed innocent until proved
guilty according to the law,” as well as the right of
defence, which is guaranteed to be respected un-
der the Charter. (Art. 48)

» Every person has the right not to be retroac-
tively held guilty for a criminal offence that was
not an offence when they committed it, and if a
lighter penalty was in place when the offence was
committed, that penalty will apply. Every person
who commits a criminal offence also has the right
to suffer a penalty proportionate to the offence
committed. (Art. 49)

» Every person has the right not to be tried or
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punished again in criminal proceedings for an of-
fence for which they have “already been acquitted
or convicted within the Union in accordance with
the law.” (Art. 50)

» Limitations on the rights provided for in the
Charter must be legal and respect the essence
of these rights and freedoms. Furthermore, such
limitations must be proportionate and can only be
made if they are “necessary and genuinely meet
the objectives of general interest recognised by
the Union or the need to protect the rights and free-
doms of others.” (Art. 52)

» Nothing within the Charter restricts or ad-
versely affects human rights and fundamental
freedoms as recognised in other fields of applica-
tion, including other international treaties. (Art. 53)

4.1.2. The Facilitators Package

“The Facilitators Package” is the name given to
the two pieces of legislation which together es-
tablish the EU’s legal position on the smuggling of
migrants. The Facilitators Package forms the min-
imum standards by which the EU Member States
must legislate in this area, and these two docu-
ments are interpreted differently by them, leading
to an increase in criminalisation of people and or-
ganisations providing humanitarian support to peo-
ple on the move in several EU Member States. This
increase in criminalisation comes as a result of the
leniency given to Member States in the Facilitators
Package — there are several key sections of the Fa-
cilitators Package which, due to their ambiguity, al-
low Member States to create harsh anti-smuggling
legislation that does not ensure that humanitarian
workers are protected from being criminalised as
smugglers. Often, legislation that fails to protect
Human Rights Defenders in this area can come
about as a result of the political atmosphere in the
given Member State — if those legislating are op-
posed to migration and Human Rights Defenders
that work with people on the move, the Facilita-
tors Package gives them the freedom to legislate
without safeguards for Human Rights Defenders,
resulting in their criminalisation. This creates an
uncertain environment for Human Rights Defend-
ers, civil society organisations, and other civil so-
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ciety members in several EU countries as they fear
being criminalised for performing their work. The
Facilitators Package consists of:

» Directive 2002/90/EC of 28 November 2002
defining the facilitation of unauthorised entry, tran-
sit and residence — this directive aims to define
the offences of facilitation of unauthorised entry,
transit and residence of people on the move.?3?

» Framework Decision 2002/946/JHA - this
decision was adopted together with the above
directive, and sets out the minimum sanc-
tions for crimes under Directive 2002/90/EC.?%

Article 1 of Directive 2002/90/EC outlines the
offence of the smuggling of migrants. There are
several key differences between this directive and
the corresponding UN Protocol that result in a le-
gal framework without adequate safeguards for
Human Rights Defenders. Art. 1(1) of Directive
2002/90/EC requires Member States to enact ap-
propriate sanctions on:

“(a) any person who intentionally assists a per-
son who is not a national of a Member State to
enter, or transit across, the territory of a Mem-
ber State in breach of the laws of the State con-
cerned on the entry or transit of aliens;

(b) any person who, for financial gain, intention-
ally assists a person who is not a national of a
Member State to reside within the territory of a
Member State in breach of the laws of the State
concerned on the residence of aliens.”

Notably, intention to obtain financial gain is only
a requirement for the offence of facilitating illegal
residence in an EU Member State, while it is not
a requirement for the offence of facilitating illegal

entry or transit. This means that a person providing
humanitarian aid without seeking financial gain to
people on the move entering Member State terri-
tory can be legally considered a “smuggler” under
this Directive and be sanctioned as such. Article
1(2) provides an optional safeguard that a Member
State may incorporate to protect Human Rights De-
fenders from being criminalised as smugglers un-
der this legislation. Seven EU Member States have
implemented the Facilitators Package with a hu-
manitarian exceptionincluded — these are Belgium,
Spain, ltaly, Greece (but only in the case of search-
and-rescue operations at sea), Finland, Malta and
the United Kingdom (before leaving the EU).%
Article 1(2) states:

“Any Member State may decide not to impose
sanctions with regard to the behaviour defined
in paragraph 1(a) by applying its national law
and practice for cases where the aim of the be-
haviour is to provide humanitarian assistance
to the person concerned.”

This section seemingly acknowledges the weak-
ness of the Art. 1(1) and allows Member States
to make exceptions in order to protect Human
Rights Defenders from criminalisation under this
Directive, but does not require such an excep-
tion be made, unlike the UN Protocol Against the
Smuggling of Migrants by Land, Sea and Air (see
Chapter 2.1.4). In the definition of smuggling pro-
vided in this UN Protocol, one must have sought
financial gain while facilitating the illegal entry of
people on the move in order to be considered a
smuggler. The United Nations Office on Drugs and
Crime published Legislative Guidelines on this Pro-
tocol, which confirm that the intention behind the
inclusion of intent to obtain financial gain in the
definition of smuggler was to ensure that Human

232 Council of the European Union. 2002. Council Directive 2002/90/EC of 28 November 2022 defining the facilitation of unauthorised
entry, transit and residence. Available at: http://data.europa.eu/eli/dir/2002/90/0j

233 Council of the European Union. 2002. 2002/946/JHA: Council framework Decision of 28 November 2002 on the strengthening of
the penal framework to prevent the facilitation of unauthorised entry, transit and residence.

Available at: http://data.europa.eu/eli/dec_framw/2002/946/0j

234 European Commission. 2017. Refit Evaluation of the EU legal framework against facilitation of unauthorised entry, transit and

residence: the Facilitators Package. Page 15.

Available at: https://ec.europa.eu/transparency/documents-register/detail?ref=SWD(2017)117&lang=en
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Rights Defenders could not be punished under the
Protocol for their voluntary work.23%

As there is no legal requirement in the EU Directive
for Member States to exempt Human Rights De-
fenders from criminalisation for facilitation of ille-
gal transit and entry, it is up to each Member State
to decide whether to legally protect Human Rights
Defenders from criminalisation efforts when trans-
posing this Directive into national law. Further-
more, EU Directives leave room for the Member
State to enact more legislation in this area once
the Directive is implemented into national law. This
means that legislation in the area of migrant smug-
gling can vary significantly depending on the Mem-
ber State, and in some Member States (such as
Greece) the national legislation does not include
an exemption such as that in Art. 1(2) of the Direc-
tive, leaving Human Rights Defenders vulnerable
to being criminalised as smugglers, all while still
being legally in line with the Facilitators Package.

Many Human Rights Defenders have advocated
against the Facilitators Package for the reasons
outlined above, and the European Commission
has given some consideration to these criticisms.
In 2017, the Commission carried out an evaluation
of the Facilitators Package in which it acknowl-
edged the dangerous flaws in the legislation, but
ultimately concluded that a revision of the legis-
lation was not required at the time.?% Instead of a
change to the law itself, the EU began creating poli-
cy focused on helping Member States better im-
plement the Facilitators Package into national law,

235
nized Crime and the Protocols Thereto.
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such as the Resolution on guidelines for Member
States to prevent humanitarian assistance from
being criminalised.?’” However, a study of the Fa-
cilitators Package commissioned by the European
Parliament’s Policy Department for Citizens’ Rights
and Constitutional Affairs was conducted in 2018,
and found for the first time in a study endorsed by
the EU that the Facilitators Package is “bad law”
and requires revision.z8 This study, which updated
previous studies commissioned by the Parliament,
demonstrates a change in EU opinion on the Facil-
itators Package, which was motivated by Human
Rights Defenders and academics recording their
stories and advocating on behalf of Human Rights
Defenders. The findings of the 2018 study may in-
dicate that legal revision is a possibility in the fu-
ture, so Human Rights Defenders should continue
to advocate for legal revision of the Facilitators
Package by writing to EU officials, recording and
(where possible) publishing their stories of crimi-
nalisation as a result of the Facilitators Package,
and petitioning the EU to change this legislation.?®

4.1.3. The proposed directive to protect
Human Rights Defenders from SLAPP

As previously mentioned (see Introduction),
SLAPP stands for Strategic Lawsuits Against Pub-
lic Participation, and refers to lawsuits which are
unsubstantiated in nature but are taken against
public participators (namely people working in the
interest of the public, particularly journalists and
Human Rights Defenders), often based on untrue

United Nations Office on Drugs and Crime. 2020. Legislative Guide for the United Nations Convention against Transnational Orga-

Available at: https://www.unodc.org/unodc/en/treaties/CTOC/legislative-guide.html

236
residence: the Facilitators Package.

European Commission. 2017. Refit Evaluation of the EU legal framework against facilitation of unauthorised entry, transit and

Available at: https://ec.europa.eu/transparency/documents-register/detail?ref=SWD(2017)117&lang=en
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European Commission. 2020. Commission Guidance on the implementation of EU rules on definition and prevention of the facili-

tation of unauthorised entry, transit and residence 2020/C 323/01.
Available at: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52020XC1001(01)
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European Parliament Policy Department for Citizens’ Rights and Constitutional Affairs. 2018. Fit for Purpose? The Facilitation

Directive and the criminalisation of humanitarian assistance to irregular migrants: 2018 update.
Available at: https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf

239 European Commission website. Petition the EU.

Available at: https://commission.europa.eu/about-european-commission/get-involved/petition-eu_en
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claims and motivated by a political desire to hin-
der the work of public participators by incurring
legal fees and other difficulties. SLAPP is a com-
mon form of criminalisation that Human Rights
Defenders face within the EU, as bringing a case
against a Human Rights Defender or an organi-
sation of Human Rights Defenders is an effective
way to hinder their work. This is because, regard-
less of whether the case is successful, preparing a
solid legal defence takes time and money, mean-
ing that Human Rights Defenders trying to defend
themselves against SLAPPs will often be unable
to work at their full capacity, or at all, while they do
so. This inability to work at full capacity can lead to
more long-term difficulties in engaging with human
rights work also, and can result in Human Rights
Defenders and organisations of Human Rights De-
fenders being unable to continue their work. Fur-
thermore, the parties taking cases like this against
Human Rights Defenders are often backed by
state budgets, meaning that their resources and
influence greatly outmatch those of the targeted
Human Rights Defenders, leading to an imbalance
of power throughout the legal proceedings.

While there is currently no EU legislation aimed
specifically at protecting Human Rights Defenders
from criminalisation in the EU, the JURI Committee
of the European Commission (see Chapter 4.2.6)
earlier this year proposed a directive of the EU
aimed at protecting journalists and Human Rights
Defenders from SLAPP. The proposed directive
would introduce the following safeguards for Hu-
man Rights Defenders and journalists targeted by
SLAPP:

» In cases of SLAPP that have no real legal
basis, and which contain a cross-border element
(i.e. someone from one MS being prosecuted in a

different MS), judges would have the power to dis-
miss such cases early if the Human Rights Defend-
er applied for early dismissal.

» If the case was dismissed, the party that
brought the charges would be required to pay for
all the procedural costs (paying for lawyers, etc.)
of the case and/or monetary compensation if
awarded to the Human Rights Defender.

» The Human Rights Defender targeted by the
case may then receive compensation.

» The court would also be able to impose fines
or other penalties on the party that brought the Hu-
man Rights Defender to court in order to discour-
age future cases of SLAPPs.240
This proposed directive demonstrates that many
MEPs are aware of and sympathetic to Human
Rights Defenders suffering criminalisation in
this way, and many of the members of the JURI
Committee are quite vocal in their support of
Human Rights Defenders facing SLAPP.24" While
this proposed directive would certainly be helpful
to Human Rights Defenders and journalists who
are victims of SLAPP, it has several major down-
sides. Most importantly, this proposed directive
specifically only applies to cases where there is a
cross-border element. This immediately excludes
many cases of SLAPP from the parameters of this
directive, as it does not account for cases in which
Human Rights Defenders and journalists are tar-
geted by SLAPPs in their country of residence/
establishment — if the directive were to enter into
force in its current form, Human Rights Defenders
and journalists would be left without safeguards
unless they were targeted by SLAPP in a different
country. Furthermore this directive, if passed, will
not come into force for years. The directive has so
far only been proposed by the European Commis-
sion and reviewed by the European Parliament,
and has yet to go through several more stages of

240 European Commission. 2022. Proposal for a Directive of the European Parliament and of the Council on protecting persons who
engage in public participation from manifestly unfounded or abusive court proceedings (“Strategic lawsuits against public partic-
ipation”). Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0177

241 European Parliament. 2021. MEPs want protection for media, NGOs and civil society from abusive lawsuits.
Available at: https://www.europarl.europa.eu/news/en/press-room/20211006/PR14311/meps-want-protection-for-media-ngos-

and-civil-society-from-abusive-lawsuits
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the legislative process.?*?> There is no guarantee
that this directive will be passed by the EU and, if
it is passed, it will take a few years to come into
force, at which point the Member States must im-
plement the directive into their national legisla-
tion, which will take longer still.

The proposed directive does not provide
wide-reaching protection to all Human Rights
Defenders and journalists in the EU in its current
form, and it is not something that can be relied
upon by Human Rights Defenders yet. However,
any attempt by the EU to legislate to protect Hu-
man Rights Defenders is worth the attention of
Human Rights Defenders, journalists and advo-
cates. While the legislation is currently incomplete,
Human Rights Defenders could influence its pro-
gression by advocating for adequate protection in
future revised versions by contacting members of
the JURI Committee and telling them their stories
of criminalisation, outlining the legal protection
they require.?*® Other forms of advocacy on the in-
ternational stage could help to highlight for MEPs
the inadequacies in the current form of the legis-
lation (for more information concerning advocacy
work with MEPs or committees of the European
Parliament, see Chapter 4.2.6).

One path for such advocacy is with the Coalition
Against SLAPPS in Europe (CASE). CASE is a coa-
lition of European NGOs dedicated to combatting
SLAPPs with a three-fold approach.

This approach involves:

» Identifying and exposing those who use

242
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SLAPPs.

» Providing resources to targets of SLAPPs
by connecting them to lawyers, NGOs, ad-
vocacy organisations and, occasionally,
emergency funding.

» Advocating for law reform in order to better
protect targets of SLAPPs.24

CASE also offers victims of SLAPP the opportunity
to identify and record their cases in order to build
a stronger recorded collection of SLAPPs to use in
advocacy campaigns. CASE is a useful resource
for Human Rights Defenders who are victims of
SLAPPs to engage with, as CASE is dedicated to
amplifying the voices of victims of SLAPP and
ensuring that those responsible are exposed for
doing so, as well as putting public pressure on Eu-
ropean lawmakers to create adequate safeguards
for victims of SLAPPs. To contact and engage
with CASE, one can visit their website at https:/
www.the-case.eu/contact-us.

4.1.4. EU data protection regulation

Some forms of criminalisation constitute viola-
tions of data protection legislation.?*® Since the na-
tional provisions on data protection in EU Member
States are bound by EU legislation, the most rele-
vant rights for Human Rights Defenders in the area
of data protection are enshrined in the EU data pro-
tection regulation and shall be introduced here.

The most relevant regulation for Human Rights De-
fenders is the General Data Protection Regulation.
Its official title is Regulation (EU) 2016/679 on the
protection of natural persons with regard to the pro-

European Parliamentary Research Service. 2022. Strategic lawsuits against public participation (SLAPPs) [EU Legislation in

Progress]. Available at: https:/epthinktank.eu/2022/10/03/strategic-lawsuits-against-public-participation-slapps-eu-legisla-

tion-in-progress/
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A list of the members of the JURI Committee and their contact details can be found here: https://www.europarl.europa.eu/com-

Coalition Against SLAPPs in Europe website. n.d. Available at: https://www.the-case.eu/

This might be, for instance, the surveillance or screening of Human Rights Defenders’ phones.
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cessing of personal data and on the free movement
of such data.?® It legislates any action taken with
personal data of any person in the EU, undertaken
by any individual, organisation or company.?* In its
form as a regulation it is legally binding, hence en-
forceable and with established accountability, and
applies in all EU Member States, as well as to all
EU institutions.?#®

In the context of criminalisation of Human Rights
Defenders, the most relevant part of the regulation
is from Chapter Il onwards, establishing the rights
of the data subject (meaning in this context the in-
dividual whose data is collected and processed).
The following articles in this chapter are the most
relevant:?4

» Art. 12(1): Right to be informed about collect-
ed and processed data, also on profiling “in
a concise, transparent, intelligible and easily
accessible form, using clear and plain lan-
guage,” in a written format.

» Art. 13: Right to information in cases of per-
sonal data collection and processing.?®®

» Art. 15: Right to access processed personal
data and information on it.

» Art. 16: Right to rectification of personal data,
in case it is revealed that the information re-
corded is inaccurate or has changed, and the
right to completion of incomplete data.

» Art. 17: Right to erasure (“right to be forgot-
ten”).?

» Art. 18: Right to restriction of processing.

» Art. 21: Right to object the processing of per-
sonal data.

» Art. 22: Right not to be subject to a decision
that is solely based on automated individual
decision-making, including profiling.

» Art. 23: Regulates the restrictions of these
rights; however, only if “such a restriction re-
spects the essence of the fundamental rights
and freedoms and is a necessary and propor-
tionate measure in a democratic society.”

In addition, the following articles are of relevance:
» Art. 6(1)(a): Allows the processing of data
only with consent of the data subject; a few
exceptions are given, e.g. necessity for the
performance of a contract (Art. 6(1)(b)), to
protect “vital interests of the data subject or
of another natural person” (Art. 6(1)(d)) or
public interest (Art. 6(1)(e)).

» Art. 9: Strictly limits the processing of special
categories of personal data; personal data
of special category is “personal data reveal-
ing racial or ethnic origin, political opinions,
religious or philosophical beliefs, or trade
union membership, and the processing of
genetic data, biometric data for the purpose
of uniquely identifying a natural person, data
concerning health or data concerning a natu-
ral person’s sex life or sexual orientation.”

» Art. 10: “Processing of personal datarelating to
criminal convictions and offences or related

246 For the full legal text, see: Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the pro-
tection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection Regulation) (Text with EEA relevance). Available at: https:/eur-lex.europa.eu/le-

gal-content/EN/TXT/?uri=celex%3A32016R0679

247 European Commission. N.d. What does the General Data Protection Regulation (GDPR) govern? Available at: https://ec.europa.eu/
info/law/law-topic/data-protection/reform/what-does-general-data-protection-regulation-gdpr-govern_en

248 European Union. N.d. Types of legislation.

Available at: https://european-union.europa.eu/institutions-law-budget/law/types-legislation_en

249 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General

Data Protection Regulation) (Text with EEA relevance).

Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0679

250 For details on which information has to be provided, see the original legal text.

251

For details on the conditions of erasure, see original legal text.
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security measures?* [...] shall be carried out
only under the control of official authority or
when the processing is authorised by Union
or Member State law providing for appropri-
ate safeguards for the rights and freedoms
of data subjects. Any comprehensive register
of criminal convictions shall be kept only un-
der the control of official authority.”

» Transfer of data to a third country or an inter-
national organisation is regulated from Art.
44,

» Art. 77: Right to lodge a complaint with a su-
pervisory authority.

» Art. 79: Right to an effective judicial
remedy against a controller or processor of
personal data.

In the context of personal data protection, certain
key terms are used on a regular basis to explain
rights and legislation (see also, Chapter 5.3.3. and
Chapter 6.3.1.). Therefore, the most relevant shall
be explained here.??

Processing personal data means any form of
action that is taken with personal data, including
‘collection, recording, organisation, structuring,
storage, adaptation or alteration, retrieval, consul-
tation, use, disclosure by transmission, dissemina-
tion or otherwise making available, alignment or
combination, restriction, erasure or destruction.’
These include operations of automatic or non-au-
tomatic manner (Art. 4(2)).

A data controller is a person, or a governmental or
non-governmental body, that decides on the pro-
cessing of personal data (Art. 4(7)).

A data processor is the person, or a governmental
or non-governmental body, that processes the per-
sonal data of the data controller (Art. 4(8)).

4.2. Mechanisms

Within the EU, there are several mechanisms in
place in order to protect Human Rights Defenders
and advocate for their rights, some of which can
provide protection inside the territory of the EU,
some outside of it.

4.2.1. Fundamental Rights Agency of the
European Union

The Fundamental Rights Agency (FRA) of the Eu-
ropean Union has the mission to ‘promote and
protect’?®* the fundamental rights enshrined in the
EU Charter of Fundamental Rights. Within this, they
have a special focus on anti-discrimination, data
protection and accesstojustice. Their work is main-
ly on an advocacy level, collecting and analysing
data in order to support decision and law-making
processes, and monitoring their implementation at
the local and international level.z>® As well as con-
necting different actors working for fundamental
rights, they also develop training, information ma-
terial and reports on a regular basis.?%

252 |Investigation and criminalisation of Human Rights Defenders is often related to allegations of criminal offences; fur further infor-

mation, see, for example, Chapter 3.1.4. and Chapter 7.1.2.

253 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General

Data Protection Regulation) (Text with EEA relevance).

Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0679

254 European Union Agency for Fundamental Rights (FRA). N.d. About FRA. Available at: https://fra.europa.eu/en/about-fra

255 European Union Agency for Fundamental Rights (FRA). N.d. About FRA. Available at: https://fra.europa.eu/en/about-fra; European
Union Agency for Fundamental Rights (FRA). N.d. What we do. Available at: https://fra.europa.eu/en/about-fra/what-we-do

256 For an overview on their materials, see: European Union Agency for Fundamental Rights (FRA). N.d. FRA material and resources
on the Charter. Available at: https://fra.europa.eu/en/eu-charter/fra-charter-resources
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How can FRA support Human Rights which can include, for example, reports of their
Defenders? work and challenges, as well as the accreditation
status of national Ombudspersons.2%2 For a full list
of the agencies, publications and webinars of rel-

) i . evance to civil society, see: https://fra.europa.eu/
migration and borders.?*® Here, they publish news, . . . .
. i en/cooperation/civil-society/library.
analysis and reports on a regular basis. They often

ask civil society for input before publishing their ~How to engage with the FRA?
reports, which can be a valuable advocacy effort
due to how wide-reaching and well-regarded these
reports are, including on a political level. FRA often
presents the results of its reports to national gov-
ernments or conferences, and conducts meetings
and trainings based on their current research re-
sults, either with members of a parliament, EU in-
stitutions or other international bodies, such as the
Council of Europe.?® Of particular interest might
be their reports on the state of civil society, with
a focus on different EU countries, including the
shrinking space and legislative developments lim-
iting or protecting the work of Human Rights De-
fenders,?® and the regular updates on search and
rescue missions in the Mediterranean and their le-
gal status.?®’ They also work on the effectiveness
of National Human Rights Institutions (NHRIs),

Next to a thematic focus on human rights systems
and defenders,?* they also have a focus on asylum,

Apart from following their internet presence in or-
der to be aware about calls for input from civil so-
ciety, FRA can be contacted through the contact
form on their website.

In addition, they have a Civil Society and the Fun-
damental Rights Platform, which is, according to
the FRA, the platform’s channel to cooperate with
civil society. This includes the exchange of infor-
mation, through which actors from civil society can
provide the agency with input for relevant topics
and give strategic advice. Furthermore, the agen-
cy tries to support the member organisation of the
platform with tools, materials and webinars, and by
increasing their connections.?®®> While there are
certain registration criteria in order to determine
whether an organisation is eligible for the plat-
form,2%4 the registration process can be initiated

257 For more information, see: European Union Agency for Fundamental Rights (FRA). N.d. Support for human rights systems and
defenders.
Available at: https://fra.europa.eu/en/themes/support-human-rights-systems-and-defenders

258 For more information, see: European Union Agency for Fundamental Rights (FRA). N.d. Asylum, migration and borders. Available
at: https://fra.europa.eu/en/themes/asylum-migration-and-borders

259 See, for instance: European Union Agency for Fundamental Rights (FRA). 2022. National Parliaments and the role of the EU
Charter in national law making. Available at: https://fra.europa.eu/en/news/2022/national-parliaments-and-role-eu-charter-na-
tional-law-making; European Union Agency for Fundamental Rights (FRA). 2022. Roma survey findings presented in Czechia.
Available at: https://fra.europa.eu/en/news/2022/roma-survey-findings-presented-czechia; European Union Agency for Funda-
mental Rights (FRA). 2022. FRA Director holds meetings with incoming Swedish Presidency. Available at: https://fra.europa.
eu/en/news/2022/fra-director-holds-meetings-incoming-swedish-presidency; European Union Agency for Fundamental Rights
(FRA). 2022. European Parliament discussion on protecting migrant children. Available at: https:/fra.europa.eu/en/news/2022/
european-parliament-discussion-protecting-migrant-children.

260 For 2022, see, for instance: European Union Agency for Fundamental Rights (FRA). 2022. Europe’s civil society: still under pres-
sure - 2022 update. Available at: https://fra.europa.eu/en/publication/2022/civic-space-2022-update

261 For the last update in June 2022, see: European Union Agency for Fundamental Rights (FRA). 2022. June 2022 Update - Search
and Rescue (SAR) operations in the Mediterranean and fundamental rights.
Available at: https://fra.europa.eu/en/publication/2022/june-2022-update-ngo-ships-sar-activities

262 For more information, see: European Union Agency for Fundamental Rights (FRA). N.d. National human rights systems and bod-
ies. Available at: https://fra.europa.eu/en/themes/national-human-rights-systems-and-bodies

263 For more information, see: European Union Agency for Fundamental Rights (FRA). N.d. Civil society and the Fundamental Rights
Platform. Available at: https://fra.europa.eu/en/cooperation/civil-society

264 For the full list of criteria, as well as further information on the registration, see: European Union Agency for Fundamental Rights
(FRA). N.d. How to register. Available at: https://fra.europa.eu/en/cooperation/civil-society/how-to-register
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easily through the survey to be found under the fol-

lowing link: https://fra.europa.eu/surveys/index.
php/546734/lang-en.

Contact information

Website: https://fra.europa.eu/en
Contact form: https://fra.europa.eu/en/contact

4.2.2. European Ombudsperson

The European Ombudsperson is an independent
body tasked with the oversight of EU institutions
and bodies, including their administrative process-
es. Therefore, in their mandate, the Ombudsperson
looks into issues of individuals, companies and or-
ganisations concerning maladministration by EU
institutions and bodies.?*> They consider an act as
maladministration in cases where the respective
body violates humanrights, or breaches law or prin-
ciples of good administration.?¢¢ Hence, their main
focus is on EU bodies and institutions, including
topics like transparency, ethics and administrative
procedures, but also fundamental rights.?®” The
Ombudsperson mainly operates in two different
ways: either by investigating the complaints they
received or by examining systemic issues based
on their own proactive initiative.?%®

The Ombudsperson does not have a mandate
to issue legally binding decisions.?¢°

On top of inquiries following complaints, including
those at their own initiative, the Ombudsperson
also publishes special reports and facilitates pub-
lic consultations. Special reports can be published
based on inquiries following an individual’s or or-
ganisation’s complaint or at the Ombudsperson’s
own initiative. In these reports, the process of the
inquiry and its results are presented to the public.
While documents reporting on the different steps
of their inquiries are available on the Ombudsper-
son’'s website,?’° the decision to add them togeth-
er in a report to elaborate more comprehensively
on a specific matter is up to the Ombudsperson’s
office.?”? Public consultations are initiated, so that
the Ombudsperson is able to get a better under-
standing concerning an issue they are investigat-
ing. Public consultations are open to everybody.
Therefore, participating in a public consultation
can constitute an advocacy tool for Human Rights
Defenders, in cases where the topic in focus re-
lates to their criminalisation.?’? However, at the
time of writing this toolkit, the Ombudsperson has
never conducted a public consultation on Human
Rights Defenders. Calls for publication and related
documents are posted on a regular basis on the
following website: https://www.ombudsman.eu-
ropa.eu/en/strategic-issues/public-consultations.
Here, one also finds instructions on how to partici-
pate in a consultation.

265 European Ombudsperson. N. d. Emily O’Reilly. Available at: https://www.ombudsman.europa.eu/en/emily-oreilly

266 European Ombudsperson. N. d. Make a complaint to the European Ombudsman.
Available at: https://www.ombudsman.europa.eu/en/make-a-complaint

267 European Ombudsperson. N. d. What we do. Available at: https://www.ombudsman.europa.eu/en/home

268 European Ombudsperson. N. d. Emily O'Reilly. Available at: https://www.ombudsman.europa.eu/en/emily-oreilly

269 European Ombudsperson. N. d. Make a complaint to the European Ombudsman.
Available at: https://www.ombudsman.europa.eu/en/make-a-complaint

270 Information on all steps of initiated inquiries to be found here: European Ombudsperson. N. d. All inquiries.
Available at: https://www.ombudsman.europa.eu/en/all-inquiries

271 European Ombudsperson. N. d. Special reports. Available at: https://www.ombudsman.europa.eu/en/special-reports and for spe-
cial reports following strategic inquiries: European Ombudsperson. N. d. Special reports. Available at: https:/www.ombudsman.
europa.eu/en/strategic-issues/strategic-inquiries/special-reports

272 European Ombudsperson. N. d. Public consultations.

Available at: https://www.ombudsman.europa.eu/en/strategic-issues/public-consultations
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How can the EU Ombudsperson support Hu-
man Rights Defenders?

The Ombudsperson can support Human Rights
Defenders after they have filed an official com-
plaint. This complaint has to be about an EU insti-
tution or include the mismanagement of EU funds.
Concerning EU funds, the Ombudsperson can in-
quire about the award of grants, interaction with
contractors and funding partners, and specific as-
pects of their implementation.?”®

- On the website of the Ombudsperson one can-
not find publications or inquiries on Human
Rights Defenders so far?” This might, howev-
er, be linked to their relatively small mandate,
which focuses on maladministration of EU in-
stitutions.—

How to file a complaint
Requirements:?’5

» Any individual, business or organisation can
file a complaint to the European Ombudsperson.

» The complainant has to be a citizen of the EU
or a resident of a Member State of the EU. How-
ever, non-EU citizens or non-EU residents can also
submit information to the EU Ombudsperson. In
these cases, the Ombudsperson cannot open an
inquiry through the format of an individual com-
plaint, but might decide to open an inquiry on their
own initiative.

» The complaint has to be about “maladminis-
tration by the institutions, bodies and agencies of
the European Union.”

« A full list of institutions a Human Rights
Defender can complain about can be found here:

https://european-union.europa.eu/index_en (bot-
tom of the page)

* The Ombudsperson defines maladmini-
stration as an instance in which the re-
spective body violates human rights, or
breaches law or principles of good ad-
ministration. This can be, among others,
abuse of power, discrimination or unfair-
ness within the administrative processes
of EU bodies or institutions, or in the man-
agement of EU funds, as well as the imped-
iment of access to information of public
interest.

» The complaint cannot be made later than two
years after the person affected became aware
about the incident they want to complain about.

» Before filing a complaint, “[tlhe complainant
must first have contacted and tried to resolve the
matter with the institution in question.” In practice,
this means that the person complaining must have
had contact with the institution of concern before fil-
ing the complaint and must have requested or sug-
gested measures to resolve the issue to no avail.
This contact can be made, for instance, by email.

Having fulfilled all the set criteria, a complaint can
be filed after registration with the following online
form:
https://www.ombudsman.europa.eu/en/com-
plainant-login, or by post.

For filing a request via post, one has to fill in the
printable complaint form (to be found here: https://
www.ombudsman.europa.eu/en/make-a-com-
plaint)?’¢ and send it to the Ombudsper- son’s post
address.

If the Ombudsperson receives a complaint, pro-
viding that the above-listed requirements are ful-
filled and enough information is given, they open
an inquiry. Elements of this inquiry can be that the
Ombudsperson asks the institution of concern for
more information, instigates a meeting or con-

273 European Ombudsperson. N. d. Management of EU funds (grants, procurement and contracts) and the role of the European Om-
budsman. Available at: https://www.ombudsman.europa.eu/en/areas-of-work/management-of-eu-funds

274 European Ombudsperson. N. d. Available at: https://www.ombudsman.europa.eu/en/home

275 European Ombudsperson. N. d. Make a complaint to the European Ombudsman.
Available at: https://www.ombudsman.europa.eu/en/make-a-complaint

276 For more detailed information on how to file a complaint, see: European Ombudsperson. N. d. Make a complaint to the European
Ombudsman. Available at: https://www.ombudsman.europa.eu/en/make-a-complaint
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ducts an inspection. During the process, the Om-
budsperson stays in contact with the complainant
and might ask for further information or comments
regarding the way to move forward. The latter can
be a proposal for action, including recommenda-
tions. In case the relevant body does not accept
promptly, it has three months to give its opinion
on the matter. At the end of the process, the Om-
budsperson makes a closing decision, including a
report on the way the inquired institution dealt with
the issue and whether or not recommendations
were implemented.?”’

Contact information

Address:

Médiateur européen

1 avenue du Président Robert Schuman
CS 30403

F-67001 Strasbourg Cedex

Website:
https://www.ombudsman.europa.eu/en/home

General contact form:
https://www.ombudsman.europa.eu/en/
contacts

4.2.3. EU protection for Human Rights
Defenders outside the EU

The EU Guidelines on Human Rights Defenders,?’®
as well as the Renewed Action Plan on Human
Rights and Democracy,?”® outline EU policy goals
and protection mechanisms for Human Rights De-
fenders outside the EU only. These documents are
not legally binding, and therefore do not establish
a framework of legal protection for Human Rights
Defenders in third countries, but both documents
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outline EU policy goals in relation to protecting Hu-
man Rights Defenders outside the EU and estab-
lish useful contacts for Human Rights Defenders
in third countries to approach in times of crisis.
These documents, in combination with other ini-
tiatives of the EU dedicated to providing support
to Human Rights Defenders in third countries, of-
fer a stronger support system for Human Rights
Defenders suffering criminalisation, albeit in third
countries only.

EU Guidelines on Human Rights Defenders

The EU Guidelines on Human Rights Defenders??
are intended to serve the purpose of improving
the EU's commitment to support Human Rights
Defenders as part of its human rights external
relations policy. The guidelines provide ‘practical
suggestions’ to do this, as well as advice for EU
Missions in their relations with Human Rights De-
fenders. EU Missions are operations undertaken
by the EU in third countries in response to a sit-
uation of crisis, composed either of civilians or
military personnel, with the goal of managing the
crisis through peacekeeping, conflict prevention or
building stability with regard to the third country in
question.?®’ The Guidelines on Human Rights De-
fenders guide the EU Missions on how best to sup-
port Human Rights Defenders in third countries
when the Missions come in to contact with them.
The contents of the guidelines are summarised be-
low.

» The guidelines emphasise the importance of
monitoring, reporting and assessment of the sit-
uation of Human Rights Defenders in third coun-
tries by the heads of EU Missions (HoM) in a given
country.

277 European Ombudsperson. N. d. Make a complaint to the European Ombudsman.
Available at: https://www.ombudsman.europa.eu/en/make-a-complaint
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European Union External Action Service. 2016. EU Guidelines on Human Rights Defenders.

Available at: https://www.eeas.europa.eu/eeas/eu-guidelines-human-rights-defenders_en

279

Council of the European Union. 2020. EU Action Plan on Human Rights and Democracy 2020-2024. Available at: https://www.eeas.

europa.eu/sites/default/files/eu_action_plan_on_human_rights_and_democracy_2020-2024.pdf
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» The guidelines encourage EU Missions in third
countries (as well as European Commission Del-
egations)?®? to take an active policy towards Hu-
man Rights Defenders, while keeping in mind that
intervention by the EU could lead to further victim-
isation of Human Rights Defenders in some coun-
tries. The guidelines suggest that EU Missions
share information with Human Rights Defenders,
maintain contact with them, provide public recog-
nition to Human Rights Defenders, and attend and
observe trials of Human Rights Defenders where
appropriate.

» The guidelines state that the EU will, “when
deemed necessary,” encourage third countries to
comply with the relevant international standards
regarding Human Rights Defenders, especially the
UN Declaration on Human Rights Defenders. The
guidelines also state that the Presidency, High
Representative for the Common Foreign and Secu-
rity Policy and other EU officials will include meet-
ings with and about Human Rights Defenders in
their visits to third countries.

» The guidelines state that the EU will demon-
strate support for the Special Procedures of the
UN Commission on Human Rights (which include
Special Rapporteurs, Special Representatives, In-
dependent Experts, and Working Groups).

» The guidelines state that programmes of the
European Community and Member States that are
intended to develop democratic processes and in-
stitutions, as well as the promotion and protection
of human rights in developing countries, are good
practical support for Human Rights Defenders.

» The guidelines state that the European Coun-
cil Working Party on Human Rights (COHOM) will
undertake reviews of the implementation of the
guidelines while cooperating with other relevant
Council Working Parties.
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Human Rights Defenders in third countries can
approach the nearest EU Mission and expect the
above guidelines will be followed. Specifically,
each EU Mission should have a Human Rights
Liaison Officer as a point of contact for Human
Rights Defenders, who is dedicated to supporting
third country Human Rights Defenders in crisis.?®
If there is no EU Mission in the Human Rights De-
fender's country, they should instead approach
an EU Commission Delegation to their country.28
Commission Delegations are representatives of
the EU based in a third country and dedicated to
explaining and implementing EU policy (includ-
ing human rights policy as part of the Common
Foreign and Security Policy), monitoring the pol-
icies and developments of the host country, and
negotiating with the host country government. In
absence of an EU Mission, a Commission Delega-
tion has a similar commitment to the policy goals
outlined in the guidelines, and will also provide
support in the ways mentioned above to Human
Rights Defenders in third countries. BVMN pub-
lished a series of proposed amendments to the EU
Guidelines on Human Rights Defenders in 2022,
stating that the protection for third country Human
Rights Defenders outlined in the guidelines should
also be granted to Human Rights Defenders within
the EU, with particular emphasis on Migrant Rights
Defenders.?®

EU Action Plan on Human Rights and
Democracy, 2020-2024

The EU Action Plan on Human Rights and Democ-
racy 2020-2024 is the third Action Plan of its type,
seeking to establish the EU's commitment to up-
holding international human rights standards in
its relations with third countries, so as to promote
respect for human rights outside the EU.%¢ The Ac-

European External Action Service. EU in the World. Available at: https://www.eeas.europa.eu/eeas/eu-world-0_en

Frontline Defenders. 2013. Protection Handbook for Human Rights Defenders.

Available at: https://www.frontlinedefenders.org/sites/default/files/eu_action_handbook.pdf

284 European External Action Service. EU in the World. Available at: https://www.eeas.europa.eu/eeas/eu-world-0_en
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Border Violence Monitoring Network. Proposed Amendments to the EU Guidelines on Human Rights Defenders. 2022.Available at:

https://www.borderviolence.eu/bvmn-proposed-amendments-to-the-eu-guidelines-on-human-rights-defenders/

286 European Council. 2020. EU Action Plan on Human Rights and Democracy 2020-2024. Available at: https://www.eeas.europa.eu/
sites/default/files/eu_action_plan_on_human_rights_and_democracy_2020-2024.pdf
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tion Plan is not a legal document, but sets out the
objectives and “lines of action” of EU institutions
in five main areas, while allowing the organs of the
EU to implement these lines of action throughout
2020-2024. The five main areas touched on in this
document (as well as the subsections that relate
to the struggles of Human Rights Defenders and
what each of them states about these struggles)
are outlined below.

1. The protection and empowering of
individuals
1.1: The EU is committed to protecting Hu-
man Rights Defenders in third countries by
ensuring that they can access assistance
through the EU mechanism for protection
(See Chapter 4.2.4), and positively and pub-
licly acknowledging the important role that
Human Rights Defenders play in society.
1.3: The EU commits to condemning and
taking “appropriate actions” against laws
unduly restricting the work of Human
Rights Defenders, journalists and other
civil society members. This section also
states that the EU commits to condemn-
ing forms of harassment and intimidation
against journalists and media workers in
third countries, ensuring that the Human
Rights Defender protection mechanism is
open to them.

2. The building of resilient, inclusive
and democratic societies
2.4: The EU should seek to build the capac-
ities of grassroots CSOs and Human Rights
Defenders so that they can regularly monitor
human rights violations in their countries.

3. The promotion of a global system for
human rights and democracy
3.4: The EU should “deepen engagement
with and enhance support for” Human
Rights Defenders, CSOs and more in order
to defend their right to perform their work

287 Ibid
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without fear of harassment, discrimination
or violence. This section also states that
the EU should endeavour to “support and
strengthen” long-term relationships with
CSOs, Human Rights Defenders and more.
3.5: The EU should support advocacy work
and work to create spaces for business
engagement with Human Rights Defend-
ers and CSOs in “decent job creation, sus-
tainable development, and women'’s entre-
preneurship and economic empowerment
along the supply chain.”

4. New technologies and the opportunities
and challenges that accompany them
4.2: The EU should engage with new tech-
nologies and try to get the most out of
them, while focusing especially on reduc-
ing risk for Human Rights Defenders and
journalists.

5. Working together
5.2: This section lists “direct support for
Human Rights Defenders” as one of the
means by which the Action Plan should be
implemented.?®’

To monitor the progress of the Action Plan, the EU
publishes an Annual Report on Human Rights and
Democracy, which outlines the steps taken and
progress made each year since the publication of
the Action Plan. Section 1.1 of the 2021 report con-
tains a section about Human Rights Defenders.?%
In this section of the report, the EU emphasises its
work with, and direct support of, Human Rights De-
fenders outside the EU in 2021, which included:

» Speaking about Human Rights Defenders in
EU dialogues about human rights.

» Making public statements in favour of Human
Rights Defenders.

» Monitoring trials and visiting Human Rights
Defenders in detention.

» Holding dialogues with Human Rights Defend-

288 EU High Representative for Foreign Affairs and Security Policy. 2021. Annual Report on Human RIghts and Democracy in
the World. Available at: https://www.eeas.europa.eu/sites/default/files/documents/2021%20Annual%20Report%200n%20
Human%20Rights%20and%20Democracy%20in%20the%20World%20-%20Report%20by%20the%20European%20Union%20

High%20Representative...pdf
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ers, particularly in the annual EU-NGO forum
on Human Rights.

» Holding training for Human Rights Defenders
in the context of the pandemic.

» Cooperating with the UN Special Rapporteur
for Human Rights Defenders.

» Financially supporting Human Rights Defen-
ders via the European Instrument for Demo-
cracy and Human Rights.

To avail of this support as a Human Rights Defend-
er in a third country, one should engage with the
Missions or Delegations of the EU in their country
and inform them of the difficulties they are facing.
The EU representatives should then act on the poli-
cy commitments made in both the Action Plan and
the Guidelines on Human Rights Defenders, and
offer an appropriate form of support. If a Human
Rights Defender is specifically seeking financial
support, however, they should engage with the
European Instrument for Democracy and Human
Rights, as outlined below.

European Instrument for Democracy and
Human Rights

The European Instrument for Democracy and Hu-
man Rights (EIDHR) is the instrument that funds the
EU Human Rights Defender protection mechanism,
ProtectDefenders.eu. The EIDHR was established
in 2014 by Regulation No. 234/2014, “establishing
a financing instrument for democracy and human
rights worldwide.”?° This regulation established
the EIDHR in an effort to achieve EU foreign policy
goals in the area of human rights and democracy,
including commitments laid out in the documents

summarised in the above section. As indicated
above, these goals are centred around promoting
human rights and the principles of democracy in
third countries, as well as building the capacities of
Human Rights Defenders and CSOs in order to help
them make meaningful political contributions in the
area of human rights and civil society.

In order to achieve these goals, the EIDHR calls for
and funds projects by CSOs, non-profit organisa-
tions and individuals in many different countries.?®
The EIDHR has the power, as per Regulation No.
235/2014, to operate without the consent of a host
country — i.e. the EIDHR can finance projects in a
third country without seeking the approval of the
country’s government. This allows for the EIDHR to
discreetly aid Human Rights Defenders and CSOs
in politically sensitive issues that could endanger
them otherwise. The funding of the EIDHR only
applies to Human Rights Defenders in third coun-
tries.?' Perhaps the biggest contribution the EIDHR
makes to the safety of Human Rights Defenders is
the funding of ProtectDefenders.eu, the EU's Hu-
man Rights Defender Protection Mechanism.

4.2.4. ProtectDefenders.eu

ProtectDefenders.eu is a consortium of 12 NGOs,
which together form the EU Human Rights Defend-
er protection mechanism.?2 |t is an EU-funded or-
ganisation led by the 12 NGOs, providing urgent
and practical support to Human Rights Defenders
outside of EU Member States who fit within the
scope of the definition of Human Rights Defenders
provided in the UN Declaration on Human Rights

289 European Parliament. 2014. Regulation No. 235/2014 of the European Parliament and of the Council of 11 March 2014 establishing
a financing instrument for human rights and democracy. Available at: http://data.europa.eu/eli/reg/2014/235/0j

290 European Commission. Call for Proposals and Tenders. Available at: https://webgate.ec.europa.eu/europeaid/online-ser-
vices/index.cfm?ADSSChck=1472724335314&do=publi.welcome&ccnt=7573876&aoet=36538&nbPubliList=15&deb-
pub=&orderby=upd&finpub=&pgm=7573843&orderbyad=Desc&ZGEO=&searchtype=AS&userlanguage=en
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292 ProtectDefenders website. Available at: https://protectdefenders.eu/
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Defenders.?*
How can they help Human Rights Defenders?

» Emergency Support Programme — ProtectDe-
fenders.eu can provide grants to individual Human
Rights Defenders who are at risk (and their fami-
lies) to help ensure their safety. The amount pro-
vided and how it is used differs from case to case,
but these grants can be used, for instance, for
acquiring safe travel, personal security, legal aid,
alarm systems, medical costs, family support and
urgent relocation (generally to other regions in the
same country and for a short period of time). This
list is not exhaustive, however, and Human Rights
Defenders are encouraged to recommend in their
applications whatever kind of support would best
fit their situation.

» Temporary Relocation Programme — This pro-
gramme is focused on providing more structured
and comprehensive relocation for Human Rights
Defenders and family members at risk. This pro-
gramme provides financial and technical support
to facilitate relocation with an emphasis on the Hu-
man Rights Defender’s personal needs and, where
possible, allowing the Human Rights Defender to
continue their work during the relocation period.
This programme also places a lot of emphasis on
ensuring that the Human Rights Defender’s work is
sustainable in the post-relocation period.

» European Union Temporary Relocation Plat-
form (EUTRP) — ProtectDefenders.eu coordinates
the European Union Temporary Relocation Plat-
form, which is an initiative of the EU Commission
facilitating cooperation between EU institutions
and non-governmental actors dedicated to helping
Human Rights Defenders. It currently consists of
69 entities, including 60 non-governmental actors,
two EU institutions, four national governments,
and three regional/local governments. The EUTRP
is dedicated to providing a platform for these en-
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tities involved in relocating Human Rights Defend-
ers to communicate and coordinate with each oth-
er in order to share their knowledge and resources,
coordinate joint relocation efforts and ensure ef-
ficiency in the relocation efforts of its members.
The EUTRP can be contacted via email at con-

tact@protectdefenders.eu, and more information
is available at: https://eutrp.eu/.

» Shelter Initiatives — Protectdefenders.eu pro-
vides financial and material support to emerging
shelter initiatives to help them more effectively ac-
commodate Human Rights Defenders in need of
temporary relocation.

» Training — ProtectDefenders.eu provides
training, accompaniment and capacity-building to
Human Rights Defenders and other local organi-
sations.

» Advocacy — ProtectDefenders.eu monitors
the situation of Human Rights Defenders interna-
tionally and in the field. They advocate for a protec-
tion agenda, locally, regionally and internationally.

Applying for the European Temporary
Relocation Programme

If a person or entity fits the definition of a Human
Rights Defender used by the UN (i.e. they are “a
person who, individually or with others, acts peace-
fully to promote or protect human rights in accor-
dance with the UN Declaration on Human Rights
Defenders”),* are facing risk because of their
human rights work and need urgent support they
cannot find elsewhere, they can apply for tempo-
rary relocation or other services provided by Pro-
tectDefenders.eu on their website here: https://
protectdefenders.eu/protecting-defenders/.

However, Human Rights Defenders looking to ap-
ply should be aware that the financial burden of
temporary relocation may differ on a case-to-case
basis, depending on where the country of destina-

293 United Nations. 1999. Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and
Protect Universally Recognized Human Rights and Fundamental Freedoms.
Available at: https://www.ohchr.org/EN/Issues/SRHuman Rights Defenderefenders/Pages/Translation.aspx

294 United Nations Human Rights Special Procedures website. Who is a Human Rights Defender?
Available at: https://srdefenders.org/who-is-an-hrd/who-is-a-human-rights-defender/#:~:text=Definition%3A%20a%20person%20
who%2C%20individually,the%20human%20rights%200f%200others
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tion is.2°s Furthermore, the budget available to Pro-
tectDefenders.eu is often exceeded by the number
of applications in this area, so the reliability of this
mechanism depends on a number of factors, such
as location, destination and the time at which a
Human Rights Defender makes their application.
If granted temporary relocation, priority will be giv-
en to relocating the Human Rights Defender in the
same country or region in which they were working
in an effort to help them continue their work more
effectively. Also, a maximum of flve Human Rights
Defenders hosted together can be considered per
application, and no EU-funded grant can exceed
EUR 10,000. Organisations of Human Rights De-
fenders should consider joining EUTRP before ap-
plying, as members of EUTRP gain “privileged ac-
cess” to these temporary relocation grants.2%

The EU’s continued investment in ProtectDefend-
ers.eu as a key aspect of its 2021 Global Europe
Human Rights and Democracy programme?®’
makes it a reliable point of contact for Human
Rights Defenders in emergency situations.

To contact ProtectDefenders.eu, one can fill out an
online form for communication on their website.?®
When submitting a contact form, it should be kept
in mind that ProtectDefenders.eu prioritises sub-
missions from Human Rights Defenders in crisis,
and they may take longer to reply to submissions
regarding subjects other than urgent requests for
support. Furthermore, there is an alternative form
at the same location of the website which allows
for feedback or complaints on the work of Protect-
Defenders.eu. Any feedback or complaint will be
reviewed upon receipt, and a reply will be given

within 30 days, at which point ProtectDefenders.
eu will work to solve any issues complained of in
the initial feedback form.

4.2.5. EU Commission Rule of Law
Reporting

The rule of law constitutes one of the core values
of the EU. The term “rule of law” stands for the ob-
ligation of governments to be bound by law, includ-
ing a prohibition of arbitrary decisions, access of
individuals to independent courts and jurisdiction,
efforts against corruption, media freedom and the
provision of informing the public about the govern-
ment’s work.?®°

In order to monitor the state of the rule of law in
EU Member States and scrutinise their compliance
with it, the rule of law mechanism, among other
things, was established within the mandate of the
EU Commission. The main component of this mech-
anism is an annual dialogue, including several EU
bodies, such as the EU Commission, the European
Council and the EU Parliament, as well as national
governments and different civil society actors. The
results of this process are published in an annual
report that afterwards constitutes the basis for dis-
cussions at the EU and national level 3% In order to
get input from civil society on the rule of law in their
respective countries, the EU Commission annually
calls for input from civil society actors, which is pub-
lished on the website of the EU commission at the

following link: https://ec.europa.eu/info/policies/
justice-and-fundamental-rights/upholding-rule-law/

295 ProtectDefenders.eu fund 95% of relocation costs if the destination country is in the global south, and 70% if it is not. See https://
protectdefenders.eu/about-us/#faqs3 for more information.

296 European Union Temporary Relocation Platform website. About Us. Available at: https://eutrp.eu/about-us/

297 European Commission. 2021. Strengthening human rights and democracy in the world: EU launches a EUR 1.5 billion plan to

promote universal values. Available at: https://international-partnerships.ec.europa.eu/news-and-events/news/strengthening-hu-
man-rights-and-democracy-world-eu-launches-eu15-billion-plan-promote-universal-2021-12-09_en
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ProtectDefenders.eu website. Contact us. Available at: https://protectdefenders.eu/about-us/#contact

News European Parliarment. 2021. Rule of law: new mechanism aims to protect EU budget and values.
Available at: https://www.europarl.europa.eu/news/en/headlines/eu-affairs/20201001ST088311/rule-of-law-new-mechanism-
aims-to-protect-eu-budget-and-values

300 European Commission. N.d. Rule of law mechanism. Available at: https://ec.europa.eu/info/policies/justice-and-fundamen-

tal-rights/upholding-rule-law/rule-law/rule-law-mechanism_en
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rule-law/rule-law-mechanism_en (bottom of the
page, accessible when clicking on the link for the
relevant year).

In cases where the EU Commission sees the rule of
law, and therefore the values of the EU, breached,
it can either start infringement proceedings®®' or,
in the case of “a crisis, the Commission can trig-
ger the rule of law framework to address systemic
threats in EU countries.”%? Hence, it cannot be trig-
gered based on an individual incident, but only if
there is a threat to the rule of law in the country in
a systematic form and national jurisdiction is as-
sessed to be incapable of dealing with the issue.3®
This is another process under the rule of law man-
date of the EU Commission, which consists of
three elements: an assessment of the situation by
the Commission, the issuing of recommendations
and the monitoring of the implementation of the
latter. Overall, this process shall take place in the
form of a dialogue.®** In cases of non-compliance
of a Member State with the EU fundamental val-
ues, including the rule of law, Art. 7 of the Treaty on
European Union (TEU) might be triggered, leading
to sanctions for the respective country.?% The as-
sessment of a situation is based on available infor-
mation, among others from the Council of Europe
(see Chapter 3.2. - Council of Europe) and the Fun-

301 Ibid.
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damental Rights Agency of the European Union
(see Chapter 4.2.1. - Fundamental Rights Agency
of the European Union).’% Therefore, a Human
Rights Defender cannot directly engage with the
mechanism, but indirectly through the provision of
information to the relevant bodies.

How can the Rule of Law Report support Hu-
man Rights Defenders?

While the Rule of Law Report by the EU Commis-
sion does not lead to legally binding recommen-
dations and cannot provide short-term support or
facilitate change in an individual situation, it can
be helpful for long-term advocacy. This is due to
the fact that it can help to build up evidence on
individual cases, as well as the overall situation
of civil society in a specific country. In the report
itself, tendencies and relevant legislation are dis-
cussed, as well as recommendations issued, that
then constitute the basis for parliamentary and
political discussions.3” At the same time, a short-
coming of the report might result from the fact that
the EU Commission has the power to decide over
the topics included. Therefore, as politics vary, top-
ics can show the political inclination of the College
of Commissioners in leadership at the period of

302 European Commission. N.d. Rule of law framework. Available at: https://ec.europa.eu/info/policies/justice-and-fundamen-

tal-rights/upholding-rule-law/rule-law/rule-law-framework_en

303 European Commission. 2014. Communication from the Commission to the European Parliament and the Council: A new EU

Framework to strengthen the Rule of Law.

Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0158&from=EN
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Ibid.; for further information on possible actions the EU can take in case one of its Member States breaches its values, see also:

News European Parliament. 2022. Breaches of EU values: how the EU can act (infographic). Available at: https://www.europarl.
europa.eu/news/en/headlines/eu-affairs/20180222ST098434/breaches-of-eu-values-how-the-eu-can-act-infographic

305

Ibid.; for further information on possible actions the EU can take in case one of its Member States breaches its values, see also:

News European Parliament. 2022. Breaches of EU values: how the EU can act (infographic). Available at: https://www.europarl.
europa.eu/news/en/headlines/eu-affairs/20180222ST098434/breaches-of-eu-values-how-the-eu-can-act-infographic
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Framework to strengthen the Rule of Law.

European Commission. 2014. Communication from the Commission to the European Parliament and the Council: A new EU

Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0158&from=EN
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See, for instance, plenary debate of the EU Parliament and Commission on the Rule of Law in Poland and Hungary beginning

of 2022: News European Parliament. 2022 Briefing: Rule of law in Hungary and Poland: plenary debate and resolution. Avail-

able at:

https://www.europarl.europa.eu/news/en/agenda/briefing/2022-05-02/6/rule-of-law-in-hungary-and-poland-plenary-

debate-and-resolution; for an example of the Rule of Law Report and issued recommendations, see 2022 version: European
Commission. 2022. 2022 Rule of law report - Communication and country chapters. Available at: https://ec.europa.eu/info/publi-
cations/2022-rule-law-report-communication-and-country-chapters_en
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time.308

Thematically, the topics addressed in the Rule of
Law Report can be well-related to Human Rights
Defenders and their overall situation in a country.
The main topics are independence, quality and ef-
ficiency of a country’s justice system, the state’s
measures to fight corruption, media pluralism, and
issues related to a state’s system of checks and
balances. In particular, the last two can be of rel-
evance for Human Rights Defenders as they also
leave room to elaborate on a state’s protection
framework in case of incidents of criminalisation,
a diminishing space for civil society and the exis-
tence, or lack of, enabling factors for them, such as
financial support and pathways of participation.3®®

= In the interviews conducted for this toolkit,
several people referred to the usefulness of the
Rule of Law Report in order to build up long-
term evidence of criminalisation of Human
Rights Defenders.-

Case Study - BVMN submission to the Rule of
Law Report on Greece

At the beginning of 2022, BVMN contributed to the
Rule of Law Report on Greece by answering the
relevant questions in the questionnaire that was
asked to be submitted in the call for contributions.

The link to the full submission can be found here:

https://www.borderviolence.eu/submission-rule-
of-law-report-greece-february-2022/.

Next to the rule of law in relation to BVMN'’s main
areas of work, namely pushbacks and access to
asylum, there was also information given concern-
ing relevant legislation limiting the monitoring of,
awareness raising and advocacy with regard to hu-
man rights violations in Greece, as well as partic-
ular incidents of criminalisation targeting individu-
als or members of the network.

For instance, BVMN submitted the following infor-
mation (Point Ill: Media Freedom and Pluralism)
on the decreasing space of civil society and inci-
dents of criminalisation targeting their member or-
ganisations and the people working for them.

308 For the current College of Commissioners, see: European Commission. N.d. The Commissioners: The European Commission’s
political leadership. Available at: https://ec.europa.eu/commission/commissioners/2019-2024_en

309 European Commission. N.d. Rule of law mechanism. Available at: https://ec.europa.eu/info/policies/justice-and-fundamen-
tal-rights/upholding-rule-law/rule-law/rule-law-mechanism_en, European Commission. N.d. 2023 Rule of law report: The 2023
Rule of law report monitors significant developments relating to the rule of law in all Member States.

Available at: https://commission.europa.eu/strategy-and-policy/policies/justice-and-fundamental-rights/upholding-rule-law/rule-

law/rule-law-mechanism/2023-rule-law-report_en
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Not only journalists, but also NGOs are contributing in a large amount to the reporting on migration and
connected Human Rights violations, which are also facing increasing challenges, repression and criminal-
isation attempts. “The narrowing space in Greece for groups working with migrants and asylum seekers’,
as mentioned in the previous rule of law report, is continuously decreasing. “With Greece facing intense
international criticism over pushbacks and wider human rights concerns related to migration and asylum,
the government has moved to silence groups whose reporting is shining a spotlight on those abuses” (Hu-
man Rights Watch, https://bit.ly/3fM4ebY).

In the past year, NGOs that document and report on Human Rights violations of people-on-the-move were
continuously framed as spreading “fake news” by governmental actors, including Migration Minister Notis
Mitarakis (telesur, https://bit.ly/3lhDuft). This is particularly problematic, should their actions be consid-
ered in the light of the newly established criminal act on fake news, as mentioned above.

In September 2020, the Greek government accused 33 members of NGOs of forming a criminal organisa-
tion, espionage, facilitation of illegal entry and violation of state secrets (Ekathimerini, https://bit.ly/3n-
DIvgY), among them volunteers of two BVMN member organisations, Mare Liberum and Josoor (Christides
et al., https://bit.ly/3tGgy5M). The defendants were not informed about the accusation by governmental
bodies, but by journalists to whom their names were leaked by members of the police (AlJazeera, https://
bit.ly/3KmL22y) and neither a trial nor an indictment took place. Hence, this case can be seen as contin-
uous harassment in form of legal action against the volunteers in question, while at the same time lead-
ing to negative media coverage and defamation (Gruber, https://bit.ly/3Imxn9X). In addition, the Greek
Migration Minister, started to frame NGOs as “acting illegally” and collaborating with Turkey (AlJazeera,
https://bit.ly/3KmL22y). BVMN partner Josoor has since been informed of a second criminal case in which
the organisation is accused of paying money for fake testimonies of Human Rights violations at the hands
of the Greek police and thus spreading fake news. Also here, in context of the new law on fake news, this
accusation becomes highly problematic.

Another of BVMN’s member organisations, Mare Liberum, repeatedly experiences harassment in form of
excessive administrative controls or audits, surveillance by law enforcement, as well as serious threat by
the Hellenic Coast Guard, e.g. through weapons being pointed at them during their mission.

Recurring incidents resulted in a decrease of Mare Liberum’s missions and thus a decrease of monitoring
Human Rights violations.

This increase of repression poses challenges for NGOs reporting on Human Rights violations connected to
people-on-the-move, especially as it is combined with a lack of protection from harassment and threats.

In the Greek chapter of the Rule of Law Report
2022, Human Rights Defenders were not named
explicitly; however, the Commission stated: “the
situation of journalists raises significant concerns
due to the fact that they continue to face threats
and attacks while their professional environment
has further deteriorated.’ In the report, they also in-
cluded the surveillance of journalists and SLAPPs
targeting them, as “CSOs specifically active in the
area of asylum, migration and social inclusion.”#°

4.2.6. European Parliament

The European Parliament is the most democratic
EU institution, being the only one which is direct-
ly elected by the people in the EU eligible to vote.
Together with the European Council, it is a co-leg-
islator, meaning that it votes and amends EU leg-
islation. Its mandate also includes oversight of the
EU’s budget, as well as other EU bodies, and the
promotion of human rights and democracy in the

310 European Commission. 2022. 2022 Rule of law report - Communication and country chapters
Available at: https://ec.europa.eu/info/publications/2022-rule-law-report-communication-and-country-chapters_en
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EU and globally.®'" Currently, the European Parlia-
ment consists of 705 members, who are elected
for a period of five years in the 27 Member States.
The number of seats per country is defined by its
population number. In the parliament, MEPs have
their seats next to each other determined by their
affiliation with a specific political direction, not the
country they represent.3'

The European Parliament can be seen as a poten-
tial advocacy avenue for Human Rights Defenders
that are targeted by criminalisation.

Formal engagement with MEPs

Every MEP has a group of assistants working for
them, who can either work for them located at the
main working locations of the parliament (Brus-
sels, Luxembourg, Strasbourg) or in the country
they have been elected from.3'®* MEPs and their as-
sistants can be contacted directly.

For a list of all MEPs, as well as their political af-
filiation, the country they represent, their activities
and assistants, as well as their contact details, see:

https://www.europarl.europa.eu/meps/en/full-list/all.

Human Rights Defenders can write to them direct-
ly, submit information, or request meetings online
or in person. In order to have more success with a
contact request, it might be good to inform oneself
of the political foci and the political affiliations of
an MEP. It might be more successful to reach out
to an MEP focusing on the topic of concern or an
MEP from one’s own country. For instance, a Ger-
man Human Rights Defender could reach out to a
German MEP that has a focus on Human Rights
Defenders.

311

— The experience of people interviewed for this
research showed that contacting MEPs can be
quite impactful, including in a matter of emer-
gency. For instance, after a Human Rights De-
fender is arrested, the MEP or their legal repre-
sentatives could send an emalil to the relevant
authorities, which could lead to the application
of political pressure.—

Engagement with the committees of the Euro-
pean Parliament®'*

When new legislation in the EU is developed, a
first proposal is prepared by the EU Commission,
which is then forwarded to the European Parlia-
ment. There, the proposal is first processed by one
of the committees of the European Parliament. As
the committees have different thematic topics,
the one under whose scope it falls will address it.
Here, the proposal is examined and amended. The
committees meet on a monthly basis to approve
the edited legislation through a vote. The outcome
is then submitted to the Parliament, which adopts
the proposal in a plenary session.®'® Therefore, one
can say that the work in the committees consti-
tutes the core work on the content of new legisla-
tion or legislative changes.

Part of the monthly meetings of the committees is
not only discussion on, and amendments of, leg-
islation, but also of non-legislative reports. There-
fore, the MEPs working in them have a high influ-
ence on the legislative agenda of the EU through
inputting on the annual Work Programme of the EU
Commission. Additionally, they hold an oversight
function over the EU by monitoring the implemen-
tation of legislation. Further oversight activities fo-
cus on the different EU bodies, for instance by the

About Parliament: European Parliament. N.d. Welcome to the European Parliament.

Available at: https://www.europarl.europa.eu/about-parliament/en

312 About Parliament: European Parliament. N.d. The Members of the European Parliament.
Available at: https://www.europarl.europa.eu/about-parliament/en/organisation-and-rules/organisation/members

313

MEPs European Parliament. N.d. About MEPs. Available at: https://www.europarl.europa.eu/meps/en/about/meps

314 For further information, see also: Committees European Parliament. N.d.
Available at: https://www.europarl.europa.eu/committees/en/home

315

European Parliament. 2021. A quick look at Parliamentary Committees.

Available at: https://www.europarl.europa.eu/cmsdata/236967/About-committees-booklet-EN.pdf
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establishment of scrutiny working groups and the
hearing of experts.®®

When looking at the mandate of the European Par-
liament, it becomes obvious that an engagement
with the members of the committees might be
helpful for long-term advocacy of Human Rights
Defenders, particularly in terms of new legisla-
tion that might have an impact on their work, for
instance by increasing or decreasing the space
of civil society in a country, but also regarding the
monitoring of the implementation of relevant legis-
lation. Therefore, extending one’s network to MEPs
and lobbying for human rights, as well as trying to
raise awareness regarding the issue of criminali-
sation of Human Rights Defenders, can be recom-
mended (see Chapter 1).

The work of the committees relies highly on ex-
ternal experts’ advice: “The committees receive
independent advice and written expertise (studies,
briefings, in-depth analyses and other texts) from
Parliament’s different research services [...]. Work-
shops and panels are organised with the aim of
enabling MEPs to put questions to and exchange
views with experts on subjects associated with
parliamentary business or subjects of current inter-
est.”®” CSOs are commissioned to elaborate stud-
ies, policy briefings and analyses of specific issues
they have expertise in. This work can be used as the
basis for further legislative processes by MEPs.

Relevant committees®'® for advocacy of Human
Rights Defenders that face criminalisation might

316
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Ibid.
Ibid.
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be:

» DROI: Subcommittee on Human Rights
Works on human rights and the rule of law
inside and outside the EU, particularly moni-
toring the EU’s external actions and policies,
and shedding light on specific situations of
human rights breaches.?"

For information on their work, upcoming
meetings and events, see: https://www.eu-

roparl.europa.eu/committees/en/droi/home/

highlights.
» JURI: Legal Affairs

Supports the European Parliament in estab-
lishing sound legal positions and reports on
the implementation of EU legislation.32°

For information on their work, upcoming
meetings and events see: https://www.eu-

roparl.europa.eu/committees/en/juri/home/

highlights.
» LIBE: Civil Liberties, Justice and Home

Affairs
Works on legislation and oversight relating
to freedom, security and justice, with a focus
on fundamental rights; the current focus of
their work is, among others, rule of law, data
protection, asylum and migration, and an-
ti-discrimination. They emphasise their reg-
ular exchange with civil society.3?!
In addition, the “Parliament may also set up com-
mittees of inquiry and special committees to deal
with specific issues.”?? For instance, the Commit-
tee of Inquiry to investigate the use of Pegasus and
equivalent surveillance spyware was set up to look
into the use of the software in EU Member States,

For a list of all current Committees of the European Parliament and their scope of work, see: Committees European Parliament.

N.d. Available at: https://www.europarl.europa.eu/committees/en/home
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Committees European Parliament. DROI. N.d. About: Welcome Words.

Available at: https://www.europarl.europa.eu/committees/en/droi/about
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Committees European Parliament. JURI. N.d. About: Welcome Words.

Available at: https://www.europarl.europa.eu/committees/en/juri/about
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Committees European Parliament. LIBE. N.d. About: Welcome Words.

Available at: https://www.europarl.europa.eu/committees/en/libe/about

322

European Parliament. 2021. A quick look at Parliamentary Committees.

Available at: https://www.europarl.europa.eu/cmsdata/236967/About-committees-booklet-EN.pdf
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which is impacting the work of Human Rights
Defenders and journalists.®”® The main working
scope is privacy issues targeted at protecting pol-
iticians and journalists, as well as Human Rights
Defenders. A possible reason to interact with the
committee could be if someone thinks they are
being monitored with Pegasus software and can
prove it, in which case they could send information
to the rapporteurs of that group.

As new sub-working groups and committees can
be created, it can be important to reach out to
MEPs (see above) to make them aware about rel-
evant topics.

Parliamentary questions

Parliamentary questions are a political tool that
can contribute to raising awareness, fact-finding
and support with the establishment of knowledge
on topics relating to the criminalisation of Human
Rights Defenders in the European Parliament.
MEPs can pose parliamentary questions to all EU
institutions and bodies, e.g. the Commission, the
Council and EU agencies like Frontex. Therefore,
they also constitute a tool for scrutiny. Questions
can be posed either orally during a plenary sitting,
in the period of time that is specifically designated
for that or in a written form.32* Previously, MEPs
posed questions relating to the criminalisation of
Human Rights Defenders in specific situations and
the legislation protecting or limiting their work.32°

Human Rights Defenders can address individual
MEPs with questions and issues they would like

them to address. If the issue matches the MEPs
epistemic interest and agenda, they can pose such
parliamentary questions on the basis of the Hu-
man Rights Defenders initiative.

All questions, as well as the provided answers, are
published on the following website: https:/www.eu-

roparl.europa.eu/plenary/en/parliamentary-ques-
tions.html?tabType=all#sidesForm.

— Although interviewees did not regard these
questions as a tool as powerful as they are in
certain national parliaments, they can still be
regarded as an accessible mechanism to shape
the EU Parliament’s agenda. In addition, most of
the advocacy avenues within the European Par-
liament need the establishment of well-devel-
oped relations, which might take a considerable
amount of time.-

323 Committees European Parliament. N.d. Committee of Inquiry to investigate the use of Pegasus and equivalent surveillance spy-
ware. Available at: https://www.europarl.europa.eu/committees/en/pega/home/highlights; Policy Department for Citizens’ Rights
and Constitutional Affairs, Directorate-General for Internal Policies. 2022. Pegasus and surveillance spyware. Available at: https://
www.europarl.europa.eu/RegData/etudes/IDAN/2022/732268/IPOL_IDA(2022)732268_EN.pdf

324 European Parliament Plenary. N.d. Questions and Union Acts.

Available at: https://www.europarl.europa.eu/plenary/en/parliamentary-questions.html

325 See, for example: European Parliament. 2021. Parliamentary question - E-004519/2021: Implementation of the Facilitation Direc-
tive and humanitarian assistance. Available at: https://www.europarl.europa.eu/doceo/document/E-9-2021-004519_EN.html; Eu-
ropean Parliament. 2021. Question for written answer E-003513/2021 to the Commission: Criminalisation of migrants in Greece.
Available at: https://www.europarl.europa.eu/doceo/document/E-9-2021-003513_EN.pdf; European Parliament. 2021. Parliamen-
tary question - E-003495/2021: Arrest of Dutch journalist Ingeborg Beugel in Greece. Available at: https://www.europarl.europa.
eu/doceo/document/E-9-2021-003495_EN.html; European Parliament. 2020. Question for written answer E-005517/2020 to the
Commission: Prosecution of NGOs in Greece. Available at: https://www.europarl.europa.eu/doceo/document/E-9-2020-005517_
EN.pdf
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5. Croatia

5.1. Legislation

The following chapter gives an introduction to Cro-
atian legislation relevant in the case of criminalisa-
tion of Human Rights Defenders.

5.1.1. Constitution
While there is no law explicitly defining the rights
or protection of Human Rights Defenders in Croa-
tia, their rights as individuals on Croatian territory
are defined in the Croatian Constitution.®?® Human
rights and fundamental freedoms are enshrined in
the constitution in Arts. 14-20. These include:
» Equality before the law and anti-discrimina-
tion (Art. 14).
» Liability of those violating the provisions con-
cerning human rights (Art. 20).

In addition, the constitution lists personal and po-
litical liberties and rights enshrined in Arts. 21-47.
Most relevant for Human Rights Defenders facing
criminalisation are:

» Right to human liberty and personality (Art.
22).

» Freedom of movement (Art. 32).

» Inviolacy of the home (Art. 34).

» Protection of private and family life, dignity
and reputation. (Art. 35).

» Freedom and privacy of communication and
correspondence (Art. 36).

» Protection of personal data (Art. 37).

» Freedom of thought, expression, speech and
public opinion, including for media and ac-
cess to information (Art. 38).

» Right to public assembly and peaceful protest
(Art. 42).

» Freedom of association (Art. 43).

» Right to file petitions, complaints and
proposals (Art. 46).

In addition, several procedural rights are enshrined
in the constitution, which might be of relevance in
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case of formal or informal forms of criminalisa-
tion:

» Proportionality of restriction of freedoms or
rights (Art. 16).

» Right to appeal against individual legal deci-
sions (Art. 18).

» “Individual decisions of governmental agen-
cies, the civil service and bodies vested with
public authority shall be grounded in law”
(Art. 19).

» Prohibition of arrest or detention without a
written court order, which has to be present-
ed at the moment of arrest (Art. 24).

» While an arrest without a warrant is allowed
in cases of “reasonable suspicion that [a] per-
son has perpetrated a grave criminal offence,’
the person has to be “informed, in under-
standable terms, of the reasons for arrest and
of his/her rights” (Art. 24).

» Arrested and detained persons have the right
to appeal against their arrest (Art. 24).

» When arrested or in detention, one shall re-
ceive humane treatment and respect of one’s
dignity (Art. 25).

» When detained for a criminal offence, one has
“the right to be brought before a court within
the minimum time” (Art. 25).

» Citizens of Croatia, as well as foreigners, en-
joy equality before the court and governmen-
tal agencies and bodies (Art. 26).

» Everyone is entitled to legal aid (Art. 27).

» Presumption of innocence; obligation to
prove guilt by judgement of a court (Art. 28).

» Everyone has the right to a fair trial; courts
must be independent and impartial, and a tri-
al has to take place in a reasonable period of
time (Art. 29).

» The accused person has the right to informa-
tion in a language they understand (Art. 29);
to “adequate time and opportunity to prepare
his/her defence” (Art. 29); to the assistance
of a defence council and provision of a free
council in a case of lacking financial resourc-
es (Art. 29); and to a free interpreter (Art. 29).

» The search of a home is only allowed after or-

326 For full legal text in English, see: Constitution of the Republic of Croatia (consolidated text). 2010.
Available at: https://www.policinglaw.info/assets/downloads/2010_Constitution_of_Croatia.pdf
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dered by a court, in combination with a written
warrant. Exceptions can be made only if “this
is essential to enforce an arrest warrant or ap-
prehend an offender, or to prevent any grave
threat to life or substantial property” (Art. 34);
additionally, searching for evidence in a home
might only be conducted in the presence of a
witness (Art. 34).

5.1.2. Aliens Act - prohibition to assist a
third-country national in illegal crossing,
transit and stay (Art. 53)

Criminalisation of Migrant Rights Defenders is
mainly based on the accusation of facilitation
of illegal entry, illegal stay or illegal transfer of a
third-country national. According to the Croatian
Human Rights House, “[b]Jroad interpretation of
legislation seeks to criminalise the work of Hu-
man Rights Defenders dealing with the rights of
refugees, whilst they are baselessly brought into
connection with people smugglers and criminal
activities.”?’

These kinds of accusations are based on Art. 53
of Croatia’s Aliens Act (Official Gazette NN 133/20,
114/22, 151/22),%?® regarding the “[p]rohibition to
assist a third-country national in illegal crossing,
transit and stay.”

Furthermore, it is stated that:

“(1) It is prohibited to assist and attempt to assist
a third-country national in illegal crossing of the
state border, in transiting across the state territory if
a third-country national has entered the Republic of
Croatia illegally, and in his illegal stay.
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(2) Assistance within the meaning of paragraph 1
of this Act shall not include the following:

— assistance referred to in Articles 197 and 198 of
this Act

— assistance in illegal crossing of the state border
for the purpose of saving a life, preventing injury,
providing emergency medical assistance, and pro-
viding humanitarian aid in line with the laws gov-
erning humanitarian aid and air traffic, regulation
laying down the conditions and manner of conduct-
ing search and rescue of aircraft, and international
conventions on search and rescue at sea and on
international civil aviation

— assistance in illegal stay on humanitarian
grounds without the intention of preventing or
postponing measures which are to be taken for
ensuring return.”s?®

Art. 197 addresses the situation of notifying a
third-country national who has been staying and
working illegally in case of a decision of expulsion
or return.

Art. 198 addresses the provision of free legal aid.
Emergency medical assistance is defined in Art.
8(2) of the Law on Compulsory Health Insurance
and Health Care of Foreigners in the Republic of
Croatia,*° defining such assistance as: “provision
of diagnostic and therapeutic procedures that are
necessary to eliminate imminent danger to life and
health.”

A person can be given a punishment of up to 60
days in prison or financial punishment of EUR
3,050 for each person that they helped or tried
to help in illegal crossing, transit and stay (Art.
249(8), Aliens Act).

Human Rights House Zagreb. 2018. Thematic Report: Human Rights Defenders in Croatia: Obstacles and Challenges. Available

at: https://www.kucaljudskihprava.hr/wp-content/uploads/2019/01/KLJP_HumanRightsDefendersinCroatia_edit1801.pdf

328

For the original legal text in Croatian, see: Zakon o strancima. 2022. NN 133/20, 114/22, 151/22. Available at: https://www.zakon.

hr/z/142/Zakon-o-strancima. At the time of the publication of this toolkit, the amended act (entry into force 01/2023), was not
officially translated into English. For an English version of the previous amendments (2020) of the Aliens Act ,see: Aliens Act.
2020. Official Gazette 133/2020. Available at: https://mup.gov.hr/UserDocslmages/zakoni/ALIENS%20ACT%20(Official%20Ga-

zette%20N0%20133_2020).pdf
329 Ibid.

330

For the original legal text in Croatian, see: Zakon o obveznom zdravstvenom osiguranju i zdravstvenoj zastiti stranaca u Republici

Hrvatskoj. 2022. NN 80/13, 15/18, 26/21, 46/22. Available at: https://zakon.hr/z/634/Zakon-0-obveznom-zdravstvenom-osigu-

ranju-i-zdravstvenoj-zastiti-stranaca-u-Republici-Hrvatskoj-
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Itis important to note that the aforementioned arti-
cle forbids not only helping, but also the attempt to
help, which opens doors for various interpretations
in its application. Overall, it amounts to a severely
repressive and unjustified measure. Through this,
the proportionality that was previously established
in the Directive 2002/90/EZ is removed. The direc-
tive aims “to combat illegal immigration, illegal em-
ployment, trafficking in human beings and the sex-
ual exploitation of children.” Sanctioning attempts,
however, would only be in regards to the formerly
mentioned criminal acts, while the directive high-
lights the need to specifically define the breaches
it refers to and situations that are exempt. Howev-
er, the prohibition described in the Aliens Act to this
day remains very vague, especially concerning the
question of what the term “attempt” entails, and a
definition of the humanitarian grounds it refers to.
In practice, the authorities try to limit these defini-
tions with the aim of decreasing the legal activities
of organisations and activists, as well as to intim-
idate them. Furthermore, it remains unclear as to
how the person who is helping the person on the
move is supposed to check whether that person is
staying illegally in the country’s territory or whether
they crossed the border illegally, since they do not
have authority to check their documents or infor-
mation.

Even though it is important to emphasise the hu-
manitarian exception that arises from the article,
it is also important to keep in mind that it is not
clearly defined. For years, civil society in Croatia
has been calling for better regulation and a legal
definition of the term “humanitarian grounds”.
Specifically, the Centre for Peace Studies has been
proposing to add to the article the following: “Help
for humanitarian reasons is considered help that
does not result in any material and financial ben-
efit for the helper, but is guided by the moral and
humanitarian principle in situations of necessary
help to protect the life or integrity of a person who

87

illegally crosses the border or illegally resides on
the territory of the Republic of Croatia.” However,
the change has been rejected several times.

5.2. Mechanisms

Within the territory of Croatia, and with regard to
the Croatian government, certain mechanisms and
support structures have been established which
can be relevant in the case of criminalisation of a
Human Rights Defender. They will be introduced in
the following sections.

5.2.1. Ombudsperson

The Ombudsperson of the Republic of Croa-
tia is an independent and autonomous insti-
tution whose role is to promote and protect
human rights and freedoms.?®" They are als
mandated to act as the National Equality Body,
which means that by promoting equality and tak-
ing care of the centralised data collection, they act
preventively with regards to the protection against
discrimination.332 Furthermore, one of the Ombud-
sperson’s roles is acting as the National Preventive
Mechanism for the protection of persons deprived
of their liberty. In line with this, they, among other
things, visit the places where people are, or might
be, deprived of liberty and provide recommenda-
tions to the relevant actors regarding the treatment
and the living conditions of people in such circum-
stances.®® In addition, the Ombudsperson is also
assigned to do external reporting with regards to ir-
regularitiesinline withthe Croatian Whistleblowers’
Protection Act. The mandate holder is appointed
by the Croatian Parliament with a mandate of eight
years.3%

331 Pucka pravobraniteljica, Republika Hrvatska. N.d. About us. Available at: https://www.ombudsman.hr/en/about-us/

332 EQUINET - European Network of Equality Bodies. N.d. Ombudswoman of the Republic of Croatia.

Available at: https://equineteurope.org/eb/cp-slug-172/

333 Independent Police Complaints Authorities” Network (IPCAN). N.d. Ombudsman of the Republic of Croatia.
Available at: https://ipcan.org/members/ombudsman-of-the-republic-of-croatia#:~:text=Lora%20Vidovi%C

334 Pucka pravobraniteljica, Republika Hrvatska. N.d. About us. Available at: https://www.ombudsman.hr/en/about-us/
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Among other things, the Ombudsperson’s mission
with regards to human rights is t0:3°

» Examine the complaints connected to unlaw-
ful practices and irregularities with regards to the
work of public authorities (state bodies, bodies of
local/regional self-government units and legal per-
sons that have public authority).

» When required by a specific law, examine
complaints connected to the conduct of legal as
well as natural persons.

» Monitor the situation regarding human rights
and highlight the need to protect them.

What are the requirements for the Ombud-
sperson’'s engagement?33

The Ombudsperson is free to decide whether, and
to what extent, they will consider a complaint. It is
possible that they decide not to take action in the
following cases:

» When there are ongoing judicial proceedings.
There is an exception to this when it comes to cas-
es where it is evident that such proceedings are
being unnecessarily delayed or that there is a man-
ifested abuse of powers. In such cases, the Om-
budsperson can call for an explanation from the
president of the relevant court.

» If the complaint concerns issues that are
being dealt with in ongoing proceedings (ex-
cept when such proceedings are unjustifiably
delayed or in cases when powers are manifestly
abused).

» If the deadline to lodge an appeal has not
passed yet or if there are legal remedies available
under special laws.
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» If a complainant did not appeal within the
deadline or did not make use of legal remedies
available under special laws.

» If more than three years have passed since
the relevant decision was adopted or since the rel-
evant irregularity happened. There is, however, an
exception to this; if the Ombudsperson finds that
the relevant issue is significantly important for the
protection of freedoms and human rights.

How to file a complaint?

A complaint with the Ombudsperson can be lodged
by any individual who thinks that illegal or irregular
activities of a state body, a body of the local/re-
gional self-government unit or a legal person that
has public authority have led to the endangerment
or violation of their rights and freedoms, guaran-
teed by the Constitution or the law,*” as well as
by anyone who suspects that they have faced dis-
crimination.3%

A complaint must include:3*

» The complainant’s name, family name and ad-
dress.

» The name of the body the complainant is
complaining against.

» The reference number of the complainant’s
case®*® that was assigned by the body they are
complaining against.

» Copies of the documents connected to the
proceedings and other documents that are rele-
vant.

» A description of the situation — a specifica-
tion regarding which rights have allegedly been
violated and whether the complainant has made

Independent Police Complaints Authorities’ Network (IPCAN). N.d. Ombudsman of the Republic of Croatia.

Available at: https://ipcan.org/members/ombudsman-of-the-republic-of-croatia#:~:text=Lora%20Vidovi%C

336 Pucka pravobraniteljica, Republika Hrvatska. N.d. Frequently asked questions: When will the Ombudswoman not proceed upon a
complaint? Available at: https://www.ombudsman.hr/en/frequently-asked-questions/

337
338

For rights and freedoms that were identified as relevant for Human Rights Defenders in Croatia, see Chapter 5.1.

Pucka pravobraniteljica, Republika Hrvatska. N.d. Frequently asked questions: Who can turn to the Ombudswoman and in which

cases? Available at: https://www.ombudsman.hr/en/frequently-asked-questions/

339

Pucka pravobraniteljica, Republika Hrvatska. N.d. Frequently asked questions: What must a complaint contain?

Available at: https://www.ombudsman.hr/en/frequently-asked-questions/

340 The case before the body they are complaining about.
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use of any legal remedies (as well as, if applicable,
when they were filed).

Complaints can be submitted by post or via email
(see contact information below). There is no fee
for lodging a complaint with the Ombudsperson.3*

What happens after a Human Rights Defender
files a complaint?

In most cases, the Ombudsperson requests an-
swers and additional information from the bodies
and people in question within the investigation
process. Therefore, the time of the Ombudsper-
son’s reply depends on the delivery of such infor-
mation. Despite this, it is possible to expect first
information regarding the investigation of a com-
plaint within 30 days.®*

After considering a complaint, the Ombudsperson
can make recommendations or provide proposals,
opinions and warnings to the bodies complained
against. These bodies must then inform the Om-
budsperson regarding the measures they have tak-
en in that regard.3*3

Contact information®**
Address:
Pucki pravobranitelj

Savska cesta 41/3, 10 000 Zagreb

Fax: + 3851 6431 628

Email: info@ombudsman.hr
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5.2.2. Filing a court suit/appeal in front
of the relevant court

One of the ways in which formal criminalisation
can be addressed by Human Rights Defenders
are via legal avenues of the Croatian state. With
regards to this, filing an appeal can be a useful
tool, once a criminalising judgement is made by
the court.

- As court proceedings can be very complex,
it is highly recommended to seek advice and
help from an experienced lawyer when decid-
ing whether to file a court suit/appeal or other
legal remedy.—

Judicial system in Croatia

Judicial power in Croatia is exercised by regular
courts, specialised courts and the Supreme Court.
Theregular courts are municipal and county courts.
They cover matters regarding those which no spe-
cialised court has jurisdiction. Specialised courts
are: Administrative courts, Commercial courts, the
High Administrative Court, the High Commercial
Court, the High Misdemeanour Court and the High
Criminal Court. They cover all matters within their
jurisdiction according to the law.3%

Furthermore, the courts are split into courts of
first and second instance. The courts of first in-
stance are municipal, commercial, administrative
and misdemeanour courts. Proceedings to settle
legal matters are brought before them. The courts
of second instance have jurisdiction to, inter alia,

341 Pucka pravobraniteljica, Republika Hrvatska. N.d. Frequently asked questions: How to address the Ombudswoman? Is there any

fee for lodging a complaint with the Ombudswoman?

Available at: https://www.ombudsman.hr/en/frequently-asked-questions/

342 Pucka pravobraniteljica, Republika Hrvatska. N.d. Frequently asked questions: What is the deadline for acting upon a complaint?
Available at: https://www.ombudsman.hr/en/frequently-asked-questions/

343 Pucka pravobraniteljica, Republika Hrvatska. N.d. Frequently asked questions: Ombudswoman'’s authorities while proceeding
upon complaints? Available at: https://www.ombudsman.hr/en/frequently-asked-questions/

344 Pucka pravobraniteljica, Republika Hrvatska. N.d. Frequently asked questions: How can | submit a complaint in writing?
Available at: https://www.ombudsman.hr/en/frequently-asked-questions/

345 Supreme Court of the Republic of Croatia. N.d. About Judicial Power. Available at: https://www.vsrh.hr/en/about-judicial-power.
aspx and European e-Justice Portal. N.d. Justice System in the Republic of Croatia. Available at: https://e-justice.europa.eu/con-
tent_judicial_systems_in_member_states-16-hr-en.do?member=1
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make decisions regarding the appeals against
decisions of courts of first instance. The second
instance courts are county courts (in relation to
the municipal courts), the High Misdemeanour
Court (in relation to misdemeanour courts), the
High Commercial Court (in relation to commercial
courts) and the High Administrative Court (in rela-
tion to administrative courts). The Supreme Court
is the court of the last instance that, among other
things, decides on extraordinary remedies regard-
ing final judgements and ordinary legal remedies
(appeals) when mandated by a relevant law.3

- As already mentioned, the criminalisation of
Migrant Rights Defenders in Croatia is main-
ly connected to accusations of facilitation of
illegal entry, illegal stay or illegal transfer of
a third-country national, which are based on
Art. 53 of Croatia’s Aliens Act (see Chapter
5.1.2.). The aforementioned acts from Art. 53 of
the Aliens Act constitute a misdemeanour?¥
which means that such cases fall under the
jurisdiction of the misdemeanour courts. Sub-
sequently, one of the most relevant legal reme-
dies for Migrant Rights Defenders in such cas-
es, if the misdemeanour court does not decide
in their favour, might be an appeal to the High
Misdemeanour Court.-

Appeals in criminal proceedings

The right to appeal is guaranteed in the Consti-
tution (Art. 18).3* Furthermore, according to Art.
464(1) of the Criminal Procedure Act of Croatia,
the accused has the right to appeal against the
judgement of the court of first instance. Authorised

346 Ibid.

persons may take an appeal from a judgement
rendered at first instance within a term of 15 days
from the day the copy of the judgement is served
(Art. 463(1)). The reasons by which a judgement
may be challenged are defined in Article 467(1).

In accordance with Art. 490, an appeal is also pos-
sible against a judgement of a court of second in-
stance to a court of third instance (Supreme Court),
but only for reasons defined in the said article.

More information about the right to appeal in crim-
inal proceedings can be found in Arts. 463-496 of
the Criminal Procedure Act.** Since the Croatian
system of appeal is complex and has short dead-
lines, it is highly recommended to seek advice
from a lawyer if one wants to file an appeal.

5.2.3. Constitutional complaint

The constitutional complaint is an additional, as
well as an exceptional, mechanism for the protec-
tion of human rights and fundamental freedoms
that are guaranteed by the Constitution and is,
therefore, not a regular or extraordinary®® legal
remedy. It can be lodged with the Constitutional
Court — a special body that holds a unique posi-
tion outside of the judiciary with its own consti-
tutional competences. One of its most important
competences is the protection of human rights
and fundamental freedoms guaranteed by the
Constitution.®!

According to Art. 62(1) of The Constitutional Act
on the Constitutional Court of the Republic of Cro-
atia (hereinafter: The Act on the Constitutional

347 This follows from Art. 249(9); read in conjunction with Art. 249(8) of the Aliens Act.

348

For full legal text in English, see: Constitution of the Republic of Croatia (consolidated text). 2010.

Available at: https://www.policinglaw.info/assets/downloads/2010_Constitution_of_Croatia.pdf

349
145/13,152/14,70/17,126/19,126/19, 130/20, 80/22.

For original legal text, see (Croatian): Zakon o kaznenom postupku. 2022. NN 152/08, 76/09,80/11,121/11,91/12,143/12,56/13,

Available at: https://www.zakon.hr/z/174/Zakon-o-kaznenom-postupku

350
351

Extraordinary legal remedies are legal remedies that are available after the judgement has become final.

Jelusi¢ M. The Constitutional Complaint in the Croatian Model. International Conference “Review and Way Forward for the Individ-

ual ApplicationSystem, Seven Years On". 2019. Page 1 and 5. Available at: https://rm.coe.int/mario-jelusic/168098e476
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Court)**? anyone may lodge a constitutional com-
plaint with the Constitutional Court if they believe
that

» an individual act, with which it was decided
regarding their rights and obligations, or about
suspicion/accusation for a criminal act (and that
was issued by a state body, a body of local/region-
al self-government, or a legal person vested with
public authority),

» has violated their constitutional right(s)
(meaning human rights or fundamental freedoms
guaranteed by the Constitution, or their right to lo-
cal and regional self-government).

The constitutional complaint can be submitted
within 30 days from the day the decision was
received (Art. 64 of The Act on the Constitution-
al Court). The Constitutional Court may, however,
permit restitution to the previous state (allow the
complaint to be considered by the Court, even if
it was submitted after the deadline above) if the
required conditions are met (Art. 66 of The Act on
the Constitutional Court).

The prerequisite for lodging a complaint is the
exhaustion of legal remedies. This means that if
another legal remedy providing for the violation of
constitutional rights is available, the constitution-
al complaint cannot be lodged before this remedy
has been exhausted; it can only be lodged after
that has been done (Art. 62(2) of The Act on the
Constitutional Court). There are, however, two ex-
ceptions to this. The Constitutional Court can initi-
ate proceedings even if all legal remedies have not
been exhausted yet, if:

» The relevant court did not decide within a rea-
sonable time on the rights and obligations, or the
suspicion or accusation of a criminal offence.

» The disputed individual act presents a gross
violation of constitutional rights, and it is evident
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that the applicant may face “grave and irreparable
consequences” if Constitutional Court proceed-
ings do not start (Art. 63(1) of The Act on the Con-
stitutional Court).3%

If the Constitutional Court decides to accept a con-
stitutional complaint (meaning it does not dismiss
or refuse it), the Constitutional Court, in line with
Art. 76 of The Act on the Constitutional Court:

» Repeals the disputed act that violated the rel-
evant constitutional right.

» Returns the matter to the body that passed
the act that was repealed for renewed proceed-
ings, if the relevant body/legal person vested with
public authority must pass a new act to replace the
repealed act.

» Passes a decision declaring the unconstitu-
tionality of the relevant individual act, and states
which constitutional right(s) of the applicant had
been violated, if the disputed act that violated the
constitutional right(s) of the applicant no longer
has legal effect.

To read more about the prerequisites and the pro-
cedure regarding the constitutional complaint,
see the chapter Protection of human rights and
fundamental freedoms (Arts. 62-80) of The Con-
stitutional Act on the Constitutional Court of the
Republic of Croatia.®*

5.2.4. National CSO of support — CPS

In Croatia, the Centre for Peace Studies (CPS; ab-
breviation in Croatian: CMS), a CSO that works on
the protection of Human Rights at the national lev-
el, also supports Human Rights Defenders in cas-
es of criminalisation. In cases of such incidents, it
might be useful to reach out to them as they have
several years of experience working with Human
Rights Defenders and have well-established net-
works and knowledge on different advocacy ave-

352 For original legal text, see (Croatian): Ustavni zakon o Ustavnhom sudu Republike Hrvatske. 2002. NN 99/99, 29/02, 49/02.
Available at: https://www.zakon.hr/z/137/Ustavni-zakon-o-Ustavhom-sudu-Republike-Hrvatske

353 To learn more about the mentioned exceptions, please see Art. 63 of The Act on the Constitutional Court.

354 For original legal text, see (Croatian): Ustavni zakon o Ustavnom sudu Republike Hrvatske. 2002. NN 99/99, 29/02, 49/02).
Available at: https://www.zakon.hr/z/137/Ustavni-zakon-o-Ustavnom-sudu-Republike-Hrvatske
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nues, both at the international, as well as at the 5.3. Protection re|ated 1o
national, level. specific forms of criminalisation

CPS works in the field of asylum and migration,
integration, peace building, discrimination, and
inequality in Croatia. In addition to conducting re-
search, monitoring and education programmes,
CPS also cooperates with national and internation-
al state and non-state bodies, as well as various
media outlets, and has long-term experience in ad-
vocacy for human rights and against discrimina-
tion and inequalities.®*> Human Rights Defenders
can turn to CPS for support in case they are intimi-
dated or criminalised for their solidarity, protection
of human rights and/or humanitarian activities, or
if legal proceedings are brought against them due
to their work on the protection of human rights.

In Croatia, BVMN observes that Human Rights
Defenders face different forms of informal crim-
inalisation. These include intimidation by police
officers. In the case of BVMN partner organisation
Are You Syrious? (AYS), for instance, this led to the
questioning of volunteers by the police and police
officers being sent to an employee’s parents’ home
after a press conference was announced in which
members of the CSO were supposed to speak
about police pressures on CSOs and lawyers sup-
porting the Hussiny family.?5¢ Besides, there were
incidents in which the police entered the premises
of AYS without identification during a staff meet-
ing and asked for IDs of the attendees and one in
which an employee of the CSO was asked inappro-
priate questions about her ethnicity.?” In one case,
the partner of an employee “had his refugee status
in Croatia revoked after he refused to become an
informant of the Security and Intelligence Agen-
cy.”®® In addition to this, “[o]ver the past years,
the volunteers of AYS [and CPS] have been held in
Croatian police stations for up to 10 hours when
they would present themselves to monitor access
to asylum procedures on behalf of their clients.
During this informal detention, they were regu-
larly threatened with criminal prosecution, yelled
at, humiliated, and then released with no formal
charges.”%

Contact information
Tel.: +3851 482 00 94

Mobil: +385 (0)91 3300181

Email: cms@cms.hr
Website: https://www.cms.hr/en

355 Centre for Peace Studies (CPS). 2022. Centre for Peace Studies - CPS.
Available at: https://www.cms.hr/en/o-cms-u-tko-je-tko/cms

356 AYS and CPS, both member organisations of BVMN, supported over years the family of Madina Hussiny that died during a push-
back from Croatia to Serbia. In the context of the lawsuit they were supporting them with, as a result of which the Croatian police
were found guilty of the death of the girl, the CSOs were facing several forms of informal criminalisation. For further information,
see: Tondo, Lorenzo. 2021 Croatia violated rights of Afghan girl who was killed by train, court rules. Available at: https://www.
theguardian.com/global-development/2021/nov/19/croatia-violated-rights-of-afghan-girl-who-was-killed-by-train-court-rules

357 Border Violence Monitoring Network. 2022. Accused of Solidarity: A Report on Incidents of Criminalisation Targeting BYMN Mem-
ber Organisations and their Team Members in 2021.
Available at: https://www.borderviolence.eu/wp-content/uploads/Criminalisation.pdf

358 |bid.

359 Ibid.; see also here: Human Rights House Zagreb. 2018. Thematic Report: Human Rights Defenders in Croatia: Obstacles and
Challenges. Available at: https://www.kucaljudskihprava.hr/wp-content/uploads/2019/01/KLJP_HumanRightsDefendersInCroa-
tia_edit1801.pdf
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Therefore, the following chapter will elaborate on
individual’s rights and protection mechanisms in
case of police or security intelligence agency mis-
conduct, as well as violation of data protection
rights.

5.3.1. Police and administrative
misconduct

5.3.1.1. Procedural rights and legislation
concerning the police

Police powers are not unlimited and certain rights
must be respected when police powers are being
exercised. It is important for Human Rights De-
fenders to be aware of their rights and limitations
of police powers, in order to recognise police mis-
conduct when interacting with the police.

Constitutional rights and interaction with the
police

When interacting with the police, it is good to re-
member certain rights, guaranteed by the Consti-
tution, the most important ones being the right to
liberty (Art. 23), freedom of movement (Art. 32)
and provisions connected to the right to privacy
and data protection (Arts. 35-37). A very import-
ant provision is the proportionality requirement
in case of restriction of freedoms and rights, en-
shrined also in Art. 16. Furthermore, the Constitu-
tion contains procedural guarantees which can be
relevant when interacting with the police or other
authorities (see Chapter 5.1.1.).

Regulation of police powers and police
conduct

The powers and mandate of the police are most-
ly regulated in the Act on Police Duties and Pow-
ers,®° while the organisational structure is defined
in the Police Act.3¢

93

In line with Art. 30(1) of the Police Act, a police
officer must perform the tasks in accordance with
the law and other regulations. This article also
states that a police officer must comply with the
provisions of the Code of Police Ethics and with
rules of the profession. Furthermore, Art. 14(2) of
the Act on Police Duties and Powers, as well as
Art. 31(1) of the Police Act, state that they have
to “respect the dignity, reputation and honour of
every person, as well as other fundamental rights
and freedoms of the individual.”

The following provisions of the Act on Police Du-
ties and Powers might be relevant for Human
Rights Defenders when they find themselves inter-
acting with the police:

» “A police officer will always use the police
power that least interferes with human freedoms
and rights and serves the purpose of police work”
(Art. 5(2)).

» “A police officer must exercise police powers
in accordance with the Constitution and the law”
(Art. 14(1)).

» “A plain-clothes police officer is obliged to
present their badge and service card before exe-
rcising police powers. A uniformed police officer
is obliged to present their badge and service card
at the request of the person regarding whom they
will be exercising police powers” (Art. 17(1)(2)).%¢2

» Data collection, evaluation, storage, process-
ing and use is regulated in Arts. 23-29.

» “Unless the law says otherwise, a police offi-
cer is obliged to inform the person of the reason
for verifying their identity” (Art. 30(2)).

» Screening/inspection of persons, objects and
means of transport (when it is allowed etc.) is de-
fined in Arts. 75-77.

» The use of coercive means is regulated in Arts.
81-98. According to Art. 81(3) “means of coercion
are to be used after a previous warning, unless it
is likely that a previous warning would undermine

360 For original legal text, see (Croatian): Zakon o policijskim poslovima i ovlastima. 2019. NN 76/09, 92/14, 70/19.
Available at: https://www.zakon.hr/z/173/Zakon-o-policijskim-poslovima-i-ovlastima

361 For original legal text, see (Croatian): Zakon o policiji. 2019. NN 34/11,130/12, 89/14, 151/14,33/15, 121/16, 66/19.

Available at: https://www.zakon.hr/z/282/Zakon-o-policiji

362 There are, however, exceptions to this rule; see Art. 17.
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the achievement of the objective." Furthermore,
“a police officer shall not use coercive means to
a greater extent than is necessary to achieve the
purpose of the act” and “will always use the least
coercive means of achieving the objective” (Art.
83(1)(2)).

The Code of Police Ethics®® further defines the
conduct of police officers. According to Art. 2, the
Code presents “moral and ethical standards of the
police, expressing the will and desire of police of-
ficers to act lawfully, professionally, honestly, with
integrity, dignity, fairness and humanity.” The fol-
lowing provisions of the Code might be especially
relevant for Human Rights Defenders:

» “Police officers work to uphold and respect
human rights and fundamental freedoms. They re-
spect the dignity, good name and honour of every
human being when restricting freedoms and rights
by law” (Art. 2(1)).

» “The dignity, good name and honour of every
human being shall be protected in such a way as to
prevent any violence, abuse, inhuman treatment
and other degrading treatment of human beings”
(Art. 2(2)).

» “When carrying out their duties, police offi-
cers shall ensure that everyone is guaranteed the
same human rights and fundamental freedoms
regardless of race, colour, sex, language, religion,
political or other opinion, national or social origin,
property, birth, education, social status or other
characteristics” (Art. 3).

» “Police officers shall keep the data and infor-
mation of which they become aware in the perfor-
mance of their duties or in the course of the perfor-
mance of their duties and shall not use or disclose
them unnecessarily” (Art. 8).

Procedural rights and relevant provisions in
the Criminal Procedure Act

In cases of formal criminalisation, it is important

to be aware of the procedural rights, guaranteed
by the Criminal Procedure Act. The most relevant
rights and provisions for criminalised Human
Rights Defenders are the following:

» Presumption of innocence - a person is inno-
cent and cannot be held culpable of a criminal act
until their culpability is established by a final judge-
ment (Art. 3(1)).

» “Every detainee and accused person must be
treated humanely and with respect for their digni-
ty” (Art. 7(1).

» According to Art. 7(2), the arrested person
has to be immediately informed in a manner which
they understand:3¢*

» Of the grounds for the arrest.

* That they are not obliged to testify.

* That they have the right to the profession-
al assistance of a defence counsel of their
own choice.

* That the competent authority will, at their
request, inform their family or any other
person designated by him or her.

* On the other rights provided for in the Crim-
inal Procedure Act.

» Theright to have the charges against them de-
cided fairly and publicly, within a reasonable time
and in accordance with the law by an independent
and impartial court, established by law (Art. 11(1)).

» Basic rights of the accused/defendant are
laid down in Art. 64(1). In accordance with this Act
and under the said Art., the accused has:

* The right to be informed as soon as pos-
sible, in a way that they understand, of the
grounds regarding the suspicion of them
committing a criminal offence and the
grounds for the charge.

* right to use their own language in the pro-
ceedings, meaning the language the ac-
cused speaks and understands.

* The right to defend themselves, with a de-
fence lawyer of their own choice or with a

363 For original legal text, see (Croatian): Ministarstvo Unutarnjih Poslova. Eticki kodeks policijskih sluzbenika. 2012. NN 62/12. Avail-
able at: https://narodne-novine.nn.hr/clanci/sluzbeni/2012_06_62_1501.html

364 This implies that the said information must be presented in a language the arrested person understands (translated into such a
language, if necessary) and that for a person who is deaf, illiterate or has other difficulties with understanding, the information

must be adjusted so that they understand the content.
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defence lawyer acting in an official capac-
ity.

* The right to a lawyer, funded from the bud-
get, if they are financially unable to cover
the costs of the defence.

* The right to communicate freely, unhin-
dered and in confidence with their defence
lawyer.

* The right to adequate time to prepare for
the defence.

* Theright to present, or not to present, their
defence and to refuse to answer a question
or to defend themselves by silence.

* The right to view the file.

* The right to present evidence and partici-
pate in the taking of evidence and other
procedural steps, as well as in the hearing.

* The right to question co-defendants, wit-
nesses and experts.

* The right to discuss the penalties and cer-
tain other measures.

* The right to file legal remedies.

» Arrest is regulated in Arts. 106—111. In accor-
dance with Art. 108, the arrested person must be
immediately informed in writing of their rights un-
der Art. 108a. This includes the following:

* Grounds for arrest and grounds for suspi-
cion.

* The right that they are not obliged to testify.

* Theright to a defence lawyer of their choice
or one appointed from a list of lawyers on
call.

* The right to interpretation and translation.

* The right to have, at their request, their fam-
ily or another person designated by them
informed of their arrest.

* The right of a foreign national to, at their
request, immediately inform the competent
consular authority or embassy of the arrest
and to be able to get in contact with them
without delay.

* The right to view the file in accordance with
the provisions of this Act.

* Therightto emergency medical assistance.

* The information that the maximum period
of deprivation of liberty from the time of
arrest until the time of bringing the person
before the judge is 48 hours, or 36 hours

for criminal offences punishable up to one

year's imprisonment.
If it is not possible to give such written instruc-
tions, the police need to immediately inform the
arrested person of the rights referred to in Art. 7
(see above) in a manner that they understand, un-
less the arrested person is unable to understand
the instructions or there is a risk to life or prop-
erty. Furthermore, in accordance with Art. 109(1)
(2), the police must take the arrested person to
a police detention unit, designated by a specific
law and hand him or her over to the detention su-
pervisor or release him or her, within 24 hours (or
12 hours for criminal offences punishable by up to
one year’s imprisonment) from the time of the ar-
rest.

» Police detention is regulated in Arts. 112-
118, while pre-trial detention is regulated in Arts.
122-144.

» House searches and personal searches are
regulated in Arts. 240-260. According to Art.
242(1), unless otherwise prescribed by this Act,
the search has to be ordered by an investigating
judge in the form of a written reasoned search
warrant, at the request of the public prosecu-
tor. Furthermore, unless otherwise prescribed by
this Act, before the beginning of the search, the
search warrant has to be handed over to the per-
son who is to be searched, or whose premises are
to be searched, or to the person that possesses
the object that is to be searched.

» The right to appeal (see Chapter 5.2.2.).

5.3.1.2. How to address police
misconduct

Police or administrative misconduct as a form of
criminalisation of Human Rights Defenders can be
addressed by the targeted person/entity in the fol-
lowing ways.

Contacting the Ombudsperson

Dealing with complaints of maladministration
against the police, as well as complaints regarding
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alleged discrimination, fall under the mandate of
the national Ombudsperson.365

Therefore, violations of individuals’ rights during
police operations and police arrests can be ad-
dressed through a complaint to the Croatian Om-
budsperson (as described above in Chapter 6.2.1.).

Complaint procedures before the Ministry
and the Commission for Complaints

The Police Act defines the complaint procedure
against the conduct of a police officer in Arts. 5-6.
The said procedure does not preclude the use of
other legal remedies for the protection of rights
and freedoms (Art. 5(e) of the Police Act).

a) Who can lodge a complaint and in what time-
frame?

A complaint with the Ministry of Interior can be
lodged by a natural or legal person who believes
that their rights or freedoms have been violated
by an act (or failure to act) of a police officer in the
exercise of police powers. The complaint can be
lodged within 30 days from the date on which they
became aware of the violation.%6¢

b) What must the complaint contain?3’

The complaint must be comprehensible and has
to contain:

» The name, surname and address of the com-
plainant.

* The place, time and description of actions/
omissions that violated the rights or freedoms
of the complainant or another person.

* The complainant’s signature.

c) What happens with the complaint?

A complaint is examined by the head of the organ-
isational unit of the Ministry to which the police of-
ficer complained against is assigned, or by a police
officer under their authority. They must inform the
applicant of the findings of facts and the mea-
sures taken within 30 days of receiving the com-
plaint. A complainant who is not satisfied with the
content of such a notification can lodge a com-
plaint with the Internal Control Service within 15
days of receiving the notification. The said Service
is obliged to reply within 30 days (starting from the
date on which they received the complaint).3¢®

If, within 15 days of receiving the reply from the In-
ternal Control Service, the complainant expresses
dissatisfaction with the verification procedure and
the content of the reply, the file is communicated
to the Complaints Commission (Povjerenstvo za
rad po prituzbama). If the Commission finds that
the complaint is justified, in whole or in part, the
Ministry must review its previous decision (and
inform the complainant accordingly) within 30
days of receiving the Commission’s decision.3°

d) How to lodge a complaint?37°

A complaint can be lodged with the competent po-
lice administration, if it relates to a police officer
of the police administration, or with the organi-
sational unit of the Ministry of the Interior at its
headquarters, if the complaint relates to a police
officer of the Ministry at the headquarters.

A complaint may also be lodged with the Internal
Control Service (see contact below), which will for-
ward the complaint regarding the work of a police

365 Byrne J., Priestley W. Police Oversight Mechanisms in the Council of Europe Member States. Council of Europe Publishing. 2015
(updated 2017). Page 21. Available at: https://rm.coe.int/police-oversight-mechanisms-in-the-coe-member-states/16807175dd

366 Art. 5(1) of the Police Act
367 Art. 5(2) of the Police Act
368 Art. 5a of the Police Act

369 Art. 5b of the Police Act and Art. 5¢(1)(6)(7) of the Police Act

370 e - Gradani, Informaciije i usluge. N.d. Kako se Zaliti na rad policijskog sluzbenika.
Available at: https://gov.hr/hr/kako-se-zaliti-na-rad-policijskog-sluzbenika/1238
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officer to the competent police administration/
other organisational unit of the Ministry.

Complaints can be lodged:

» In person — from 8 a.m. to 4 p.m., at the of-
fice of the competent police administration or at
the competent organisational unit of the Ministry
at its headquarters (Zagreb, llica 335 i Ulica grada
Vukovara 33).

» By phone — 24 hours a day, if a person be-
lieves that their rights or the rights of another per-
son have been violated, or that a police officer has
broken the law:

* Telephone 192 (Operational Communica-
tion Centre (OKC) of the Police Administra-
tion in whose area the incident occurred).

* Ministry of the Interior's free telephone
number for complaints: 0800 - 0192.

» Written complaints can be lodged:

* To the competent police administration
— in writing to their address, by fax or by
email.

* To the address: Ravnateljstvo policije, Ured
glavnog ravnatelja policije, sa sjedistem u
Zagrebu, llica. 335; by fax to 01/3788-318;
or by e-mail to policija@mup.hr.

* To the Internal Control Service — in writing
to the address Sluzba za unutarnju kon-
trolu, sa sjediStem u Zagrebu, Ulica grada
Vukovara 33; by fax to 01/6122-603; or by
email to: unutarnja@mup.hr.

lllegal evidence in criminal proceedings

In cases when a Human Rights Defender finds
themselves in criminal proceedings and the police
has obtained evidence from them or from another
person by violating their fundamental rights, a Hu-
man Rights Defender may claim that the evidence
obtained in such a way is illegal and can therefore

97

not be the basis for the court’s decision in criminal
proceedings against them.

The basis for this is Art. 10 of the Criminal Pro-
cedure Act,*”" which regulates illegal evidence. In
the first paragraph, it states that “the court’s deci-
sions in criminal proceedings may not be founded
on evidence obtained in an illegal way (illegal ev-
idence).”

lllegal evidence is defined in Art. 10(2) as:

» Evidence obtained in violation of the prohibi-
tion of torture, inhuman or degrading treatment or
punishment guaranteed by the Constitution/law/
international law.

» Evidence obtained in violation of the right
of defence, the right to good name and honour,
and the right to respect for private and family life
guaranteed by the Constitution/law/international
law.372

» Evidence obtained in violation of criminal
procedure provisions and expressly provided in
the Criminal Procedure Act.

» Evidence obtained on the basis of the afore-
mentioned illegal evidence.

Contacting the Domestic Policy and National
Security Committee

A possible avenue for Human Rights Defenders
who have faced, or are facing, police misconduct
might also be contacting the Domestic Policy and
National Security Committee. The said committee
is one of the committees of the Croatian Parlia-
ment and has, among other things, rights and du-
ties of a competent working body when it comes
to matters that relate to control and oversight of
the work of the police.?”

The responsibility of the committee is to monitor
security and intelligence bodies according to the

371 For original legal text, see (Croatian): Zakon o kaznenom postupku. 2022. NN 152/08, 76/09, 80/11,121/11,91/12,143/12, 56/13,

145/13,152/14,70/17,126/19,126/19, 130/20, 80/22.

Available at: https://www.zakon.hr/z/174/Zakon-o-kaznenom-postupku

372 There is, however, an exception regarding the evidence obtained in this way. See Art. 10(3).

373 Croatian Parliament. N.d. Domestic Policy and National Security Committee.
Available at: https://www.sabor.hr/en/committees/domestic-policy-and-national-security-committee-10-term
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law, especially with regards to the protection of hu-
man rights and fundamental freedoms guaranteed
by the Croatian Constitution. It also provides opin-
ions regarding the appointment of security agen-
cies’ directors in line with the Constitution.?”*

Contact information®’®
Tel.: +385 1 4569 459

Fax: +3851 63 03 293

E-mail: odbupns@sabor.hr

- Since there is not much information avail-
able online regarding the committee’s work
with regards to the oversight and control of the
work of the police, it is difficult to assess how
effective this mechanism might be.-

5.3.2. Secret service misconduct

5.3.2.1. Legislation on security and intel-
ligence

Security-Intelligence Agency

The security-intelligence system of Croatia con-
sists of two agencies, the general Security-Intelli-

gence Agency (SOA) and the Military Security-In-
telligence Agency (VSOA). The legal basis for both

374 Ibid.
375 Ibid.

is the Act on the Security-Intelligence System of the
Republic of Croatia.®’® While the VSOA is subordi-
nate to the Ministry of Defence, mainly supporting
the military in questions of the country’s sover-
eignty and defence,*”” the SOA “collect[s] and an-
alyze[s] information with the aim of detecting and
preventing the activities of individuals or groups
that are directed: against the independence, integ-
rity and sovereignty of the Republic of Croatia or
aimed at the violent overthrow of the constitution-
al order; threatening to violate human rights and
basic freedoms or to endanger the fundaments
of the economic system of the Republic of Croa-
tia."®’® This can also include foreign countries or
other individuals or stakeholders considered rele-
vant to national security.?”°

Oversight of the authority is established by:

» the National Security Council and the Office
of the National Security Council (professional
oversight).

» National Security Committee of the Croatian
Parliament and directly the Croatian Parlia-
ment (parliamentary oversight).

» Council for Civilian Oversight of Security-Intel-
ligence Agencies (civilian oversight).

» Internal unit for oversight.3&

Relevant legislation -
the Act on the Security - Intelligence System
of the Republic of Croatia

While fundamental or human rights are not explici-

376 Republic of Croatia Security and Intelligence Agency. 2022. Security-intelligence system of the Republic of Croatia. Available at:
https://www.soa.hr/en/about-us/security-intelligence-system-of-the-republic-of-croatia/; for the original legal text, see: Act on the
Security Intelligence System of the Republic of Croatia. 2006. Class: 011-01/06-01/26; Reg. No: 71-05-03/1-06-2. Available at:
https://www.soa.hr/UserFiles/File/Security_and_Intelligence_System_Act.pdf; further relevant legal provisions can also be found
here: Republic of Croatia Security and Intelligence Agency. 2022. Legislation. Available at: https://www.soa.hr/en/documents/

legislation/

377

Hrvatski Generalski Zbor. 2018. Vojno sigurnosno-obavjestajna agencija (VSOA). Available at: https://hrvatskigeneralskizbor.hr/

propisi-republike-hrvatske/nacionalna-sigurnost/vojno-sigurnosno-obavjestajna-agencija-vsoa/

378

Available at: https://www.soa.hr/en/about-us/what-is-soa/
379 Ibid.

380
Available at: https://www.soa.hr/en/about-us/oversight/

Republic of Croatia Security and Intelligence Agency. 2022. What is SOA.

For detailed information, see: Republic of Croatia Security and Intelligence Agency. 2022. Oversight.
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tly enshrined in the Act on the Security-Intelligence
System of the Republic of Croatia, they are, howev-
er, referred to as relevant parts of the constitution
at several places. In addition, the legal provisions
are implemented so that the different oversight
bodies of the Security-Intelligence Agencies can
report and act on potential violations of the latter
through the agencies (see, for example, Arts. 8,
105, 107, 111,112). Art. 33 allows the implemen-
tation of methods that restrict the fundamental
rights as enshrined in the constitution. However,
these are only permitted “if the information can
not be obtained in any other way or the collec-
tion thereof is linked with disproportionate diffi-
culties. In cases where choice between several
different measures of secret information col-
lection is possible, the one less invasive to
constitutionally protected human rights and basic
freedoms shall be applied.”*® According to Art.
87(1), “[tlhe Republic of Croatia is accountable
for all damage incurred to citizens or legal per-
sons due to illegal, deliberate or extremely care-
less acts of the employees of security intelligence
agencies,”®? and according to Art. 29(1), “[florcing
anyone to become a secret collaborator is not per-
mitted."383

5.3.2.2. Council for Civilian Oversight of
Security - Intelligence Agencies

For civil society, and therefore Human Rights

381
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Defenders, the most relevant oversight mech-
anism of the SOA might be the Council for
Civilian Oversight of Security-Intelligence Agen-
cies. The council consists of seven members,
including one chairperson, who are Croatian citi-
zens and do not hold a leading position in a politi-
cal party. They are appointed by the Croatian gov-
ernment for a period of four years.** The Council
works under the parliamentary Committee of Na-
tional Security and is an independent body.3 It
monitors the legality of the agency’s work and its
methods of operation, in particular the collection
of information if these methods limit human rights
and basic freedoms and sends its findings to the
relevant bodies, including such with an oversight
function.®¢ In case of an observed or experienced
illegal or irregular action of the Security-Intelli-
gence Agencies, the Council gives support to in-
dividuals and other parties regarding avenues for
complaint, in particular in cases of human rights
violations. 3¢’

Requests to the Council for Civilian Oversight
of Security-Intelligence Agencies

Citizens, state bodies or legal entities can submit a
request in cases where they observe or experience
“illegal procedures or irregularities in the work of
security-intelligence agencies, especially in cas-
es of violations of human rights and fundamental
freedoms guaranteed by the Constitution.”%8®

Act on the Security Intelligence System of the Republic of Croatia. 2006. Class: 011-01/06-01/26; Reg. No: 71-05-03/1-06-2.

Available at: https://www.soa.hr/UserFiles/File/Security_and_Intelligence_System_Act.pdf

382
383
384

Ibid.
Ibid.

Hrvatski Sabor. N.d. Council for Civilian Oversight of Security and Intelligence Agencies - 7th term.

Available at: https://www.sabor.hr/hr/council-civilian-oversight-security-and-intelligence-agencies-7th-term

385

Hrvatski Sabor. N.d. Council for Civilian Oversight of Security and Intelligence Agencies - 10th term.

Available at: https://www.sabor.hr/hr/council-civilian-oversight-security-and-intelligence-agencies-10th-term

386
Available at: https://www.soa.hr/en/about-us/oversight/

387

For detailed information, see: Republic of Croatia Security and Intelligence Agency. 2022. Oversight.

Hrvatski Sabor. N.d. Council for Civilian Oversight of Security and Intelligence Agencies - 7th term.

Available at: https://www.sabor.hr/hr/council-civilian-oversight-security-and-intelligence-agencies-7th-term

388

Hrvatski Sabor. 2018. 10. saziv Hrvatskoga sabora (22.7.2020.): Vije¢e za gradanski nadzor sigurnosno-obavjestajnih agenci-

ja. Available at: https://www.sabor.hr/hr/radna-tijela/vijece-za-gradanski-nadzor-sigurnosno-obavjestajnih-agencija-10-saziv-hr-

vatskoga (free translation from Croatian)
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How to file a complaint3?®®

» A request can only be submitted in written for-
mat, by handing it in directly to a member of the
Council, via email or by post.

» “Requests from legal entities and state bod-
ies must contain the name and registered office of
the legal entity or state body, as well as the infor-
mation of the person authorized to represent them
and their signature. Exceptionally, citizens’ requests
submitted via electronic mail do not have to contain
the handwritten signature of the applicant.”

What happens after a Human Rights Defender
files a complaint?

» The Council can only act on the comments
mentioned in the complaint.

» It has to inform the complainant once the
oversight is completed.

» If necessary to decide on a complaint, the coun-
cil has access to reports and internal documents of
the agency and can conduct interviews with the em-
ployee relevant to the examination.

» Results of investigations are reported to the
country’s president, the speaker of the parliament,
the prime minister and the chief public prosecu-
tor.390

Contact information
Submitting a request:

Address:

Trg sv. Marka 6

10000 Zagreb

(indication “For the Council for Civil Oversight of
Security and Intelligence Agencies”)

Email: vgnsoa@sabor.hr

389 |Ibid.

5.3.2.3. Right to information
Right to access information

Under the Croatian Act on the Right of Access to
Information,*®' natural and legal persons, also of
foreign nationality (Art. 6), have the right to access
the information of public authorities. This also ap-
plies to the Security and Intelligence Agency.

In the case of the Security and Intelligence Agen-
cies, an individual that wants to access informa-
tion has to file a request. This includes “informa-
tion possessed by, disposed of and controlled by
the SOA [Security and Intelligence Agency].”**

How to file a request to the Security and In-
telligence Agency to get access to informa-
tion?3%3

» The request has to be filed in a written form,
which can be found at the following link:
https://www.soa.hr/Files/pdf/Obrazac-broj-2-
Obrazac-zahtjeva-za-pristup-informaciji-jpp-

eng.pdf.
» The filled form can be sent via post, fax or

email.

Contact information for Access of Information
Requests

Address:

Security and Intelligence Agency
Savska cesta 39/1

10 000 Zagreb

Fax: 01/ 688-1951

Email: informiranje@soa.hr

390 Hrvatski Sabor. N.d. Council for Civilian Oversight of Security and Intelligence Agencies - 7th term.
Available at: https://www.sabor.hr/hr/council-civilian-oversight-security-and-intelligence-agencies-7th-term

391 For original legal text, see (Croatian): Zakona O Pravu Na Pristup Informacijama. 2013. Klasa: 011-01/13-01/27; Urbroj: 71-05-
03/1-13-2. Available at: https://narodne-novine.nn.hr/clanci/sluzbeni/2013_02_25_403.html

392 Republic of Croatia Security and Intelligence Agency. 2022. Right to access information.
Available at: https://www.soa.hr/en/information/right-to-access-information/

393 Ibid.
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Right to know whether one is being monitored

According to Art. 40 of the Act on the Security-In-
telligence System of the Republic of Croatia,
“[s]ecurity intelligence agencies are obliged to
inform the citizens, within 15 days upon their re-
quest, in writing, if measures of secret information
collection have been applied against them, or files
with their personal data are kept, and to allow them
access to the collected data, at their request.”%*

In order to find out whether one is under surveil-
lance by the Security and Intelligence Agency, a
Human Rights Defender can send the Council for
Civilian Oversight of Security-Intelligence Agencies
a written request. While the experience of the indi-
viduals we spoke to was that the Council cannot
tell the Human Rights Defender whether they are
monitored, the question of whether one is subject
to unlawful surveillance is answered, which then
allows the assumption of being monitored.

5.3.3. Criminalisation linked to breaches
of personal data protection rights
5.3.3.1. Data protection regulation

The right to protection of personal data is en-
shrined in the Croatian Constitution (see above).

394

101

Here, Art. 37 states: “The safety and secrecy of
personal data shall be guaranteed for everyone.
Without consent from the person concerned, per-
sonal data may be collected, processed, and used
only under the conditions specified by law.”*** The
protection of individuals’ data was regulated, until
2018, by the Croatian Act on Personal Data Protec-
tion.**® Due to the country’'s EU membership, this
was aligned with EU Regulation (EU) 2016/679 on
the protection of natural persons with regard to the
processing of personal data and on the free move-
ment of such data (General Data Protection Regu-
lation (GDPR)).>*” Therefore, the previous Act on
Data Protection was replaced in 2018 by the Act
on the Implementation of General Data Protection
Regulation (Official Gazette 42/18).2°® Hence, at the
moment, the GDPR constitutes the basis for data
protection of an individual in Croatia, while addi-
tional regulations are laid down in the Act on its
implementation. Therefore, an individual holds all
the data protection rights enshrined in the GDPR
(see Chapter 4.1.4.).5%°

Of additional relevance is the Act on the Protection
of Natural Persons with Regard to the Processing
and Exchange of Personal Data for the Purposes of
the Prevention, Investigation, Detection or Prosecu-
tion of Criminal Offences or the Execution of Crim-
inal Penalties (Official Gazette 68/18),*°° which ap-
plies in cases of criminal offence. It assures, also

Act on the Security Intelligence System of the Republic of Croatia. 2006. Class: 011-01/06-01/26; Reg. No: 71-05-03/1-06-2

Available at: https://www.soa.hr/UserFiles/File/Security_and_Intelligence_System_Act.pdf
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For full legal text in English, see: Constitution of the Republic of Croatia (consolidated text). 2010.

Available at: https://www.policinglaw.info/assets/downloads/2010_Constitution_of_Croatia.pdf

396
Available at: https://azop.hr/legal-framework/

For further legal analysis, see: Croatian Personal Data Protection Agency. N.d. Legal Framework.

397 For legal text, see: Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation).

Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0679

398 Original legal text to be found here: Zakon o provedbi Opcée uredbe o zastiti podataka. 2018. Klasa: 011-01/18-01/48; Urbroj: 71-06-
01/1-18-2. Available at: https://narodne-novine.nn.hr/clanci/sluzbeni/2018_05_42_805.html; for an English version, see: National
legislation: Act on the Implementation of the General Data Protection Regulation. 2018. Class: 022-03/18-01/55. Available at:

https://azop.hr/national-legislation/
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Croatian Personal Data Protection Agency. N.d. Rights of individuals. Available at: https://azop.hr/rights-of-individuals/

Original legal text to be found here: Zakon o zastiti fizickih osoba u vezi s obradom i razmjenom osobnih podataka u svrhe sprje¢a-
vanja, istrazivanja, otkrivanja ili progona kaznenih djela ili izvrSavanja kaznenih sankcija. 2018. Klasa: 011-01/18-01/97; Urbroj:
71-06-01/1-18-2. Available at: https://narodne-novine.nn.hr/clanci/sluzbeni/2018_07_68_1391.html
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in the context of criminal offences, that personal
data is “processed fairly and legally”®' (Art. 6(1)),
and it can only be processed to the extent neces-
sary (Art. 6(2) and (4)). This act also ensures the
right to information (Arts. 13 and 14), the right to
access (Art. 15; restricted under certain conditions
as laid down in Art. 16) and the right to correction
or deletion and restriction of processing (Art. 17).

5.3.3.2. Croatian Personal Data
Protection Agency (complaint)

The Croatian Personal Data Protection Agency is the
national authority overlooking the implementation
of the data protection legislation in the country. As
an agency, it can either act upon its own initiative or
when requested upon by an individual to determine
whether a data protection right was violated.*%? In
case of “complaints lodged by a data subject, or by
a body, organisation or association [it has to] inves-
tigate, to the extent appropriate, the subject matter
of the complaint and inform the complainant of
the progress and the outcome of the investigation
within a reasonable period, in particular if further
investigation or coordination with another supervi-
sory authority is necessary.”*® In addition, it creates
awareness regarding the topic of data protection,
monitors developments regarding the protection
of personal data, gives trainings, provides consulta-
tions and issues recommendations.*%

What are the requirements to request an in-
vestigation by the Croatian Personal Data
Protection Agency?

» Anyone that considers that their rights, as en-
shrined in the GDPR of the EU or The Act on Imple-

401
402
403
404
405
406

407
https://azop.hr/zahtjev-za-utvrdivanje-povrede-prava/

Free translation from Croatian

Ibid.

mentation of General Data Protection Regulation,
have been breached can submit a request to the
Personal Data Protection Agency.

» Arequest has to be in an understandable form
and contain all the information listed below.*%

» Before sending a request to them, the Person-
al Data Protection Agency asks to contact the con-
troller of the data*’® about the issue. This can be,
for instance, the responsible organisation, compa-
ny or a state body.*%

< arequest form for exercising the rights of
the data subject and a complaint form can be found
here: https://azop.hr/zahtjev-za-utvrdivanje-povre-
de-prava/ (only available in Croatian)

S companies, organisations and institu-
tions who have a data processing manager the
complaint can be addressed to

How to file a complaint to the Croatian
Personal Data Protection Agency

» Personally.
» In written form to the agency’s address, their
email or via fax.

» Via their online form: https://azop.hr/zaht-
jev-za-utvrdivanje-povrede-prava/

(only available in Croatian).
» Data to be included in a request:
* Name, surname and address.
* What right was violated?
* Upon request, documents related to the in-
cident should be submitted.

Croatian Personal Data Protection Agency. N.d. Rights of individuals. Available at: https://azop.hr/rights-of-individuals/
Croatian Personal Data Protection Agency. N.d. About the agency. Available at: https://azop.hr/about-the-agency/

Croatian Personal Data Protection Agency. N.d. Rights of individuals. Available at: https://azop.hr/rights-of-individuals/
For an explanation of the term “data controller”, see Chapter 4.1.4.

Croatian Personal Data Protection Agency. N.d. Zahtjev za utvrdivanje povrede prava. Available at:
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What happens after a Human Rights
Defender files a complaint?4°®

» The agency can start an investigation into a
certain issue, while at the same time having the
mandate to access data collected and processed,
as well as the mandate to investigate relevant
premises and the mandate to be provided with rel-
evant information by the concerned parties.

» The agency will decide upon the request by a
ruling in the form of a legally binding administra-
tive act.

» While no appeal is allowed against the deci-
sion of the agency, “an administrative dispute may
be instituted by lodging a complaint before a com-
petent administrative court.”°

» When determining a breach of data protection
violations, the agency can impose administrative
fines. While these can address legal persons, they
cannot be imposed on public authorities.

» When operations are planned that most likely
violate personal data protection rights, the agency
can issue a warning; in cases of already ongoing
operations, it can issue a reprimand or an order to
comply with the individual’s rights or change ex-
isting operations and processes, or withdraw its
certification.

» In addition, in individual cases it can order the
erasure or rectification of personal data.

Contact information

Address:

Personal Data Protection Agency
Selska cesta 136

10 000 Zagreb (Croatia)

Fax: +38514609099
Email: azop@azop.hr

Website: https://azop.hr/naslovna-english/

103

6. Greece

6.1. Legislation

The following chapter gives an introduction to
Greek legislation relevant in the case of criminal-
isation of Human Rights Defenders.

6.1.1. Constitution

While there is no provision in Greek law designed
specifically to protect Human Rights Defenders,
all Greek citizens can benefit from the individual
and social rights outlined in the Greek constitu-
tion. There is no dedicated constitutional court in
Greece, but any court can declare a legal provision
unconstitutional if it violates constitutional rights
— the court can then choose not to apply the pro-
vision in a particular case, but cannot declare the
provision null and void (only the Special Highest
Court has the power to declare an unconstitutional
piece of law “powerless”).41°

The constitutional rights relevant for Human Rights
Defenders are summarised below.*!

» Equality before the law of Greek citizens (Art.
4).

» Freedom of all Greek citizens to freely devel-
op their personality and participate in the social,
economic, and political life of the country (Art. 5).

» The right to information (Art. 5(a)).

» No person will be arrested or imprisoned with-
out a reasoned judicial warrant that is presented
to them when being arrested or awaiting trial, un-
less the person is caught in the act of committing
a crime (Art. 6).

» An act or failure to act will not be considered
a crime unless a law stating that it is a crime is in

408 Croatian Personal Data Protection Agency. N.d. About the agency. Available at: https://azop.hr/about-the-agency/

409 Croatian Personal Data Protection Agency. N.d. How to lodge a complaint.

Available at: https://azop.hr/how-to-lodge-a-complaint/

410 Hellenic Parliament. 2022. The Constitution of Greece. Article 100. Available at: https://www.hellenicparliament.gr/UserFiles/
f3¢70a23-7696-49db-9148-f24dce6a27c8/2019_SYDAGMA_EN_2022_WEB.pdf

411 See Ibid. for more detail on the rights outlined above.
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force at the time that the act is committed. The
general confiscation of property is prohibited, and
the death penalty is prohibited except when the
law provides for it in cases of felonies committed
during war and related times (Art. 7).

» Every person’s case must be heard by the
judge prescribed to them by law, and no judicial
committees or extraordinary courts will be consti-
tuted (Art. 8).

» The private and family life of the individual is
inviolable, and no search of an individual's home
will be conducted unless prescribed by law and
conducted in accordance with the relevant law
(Art. 9).

» Every person has the right to be protected
from the collection, use and processing of their
personal data as specified by law, especially by
electronic means (Art. 9(a)).

» The right to petition public authorities in writ-
ing. An obligation then arises for the public author-
ity to take action in accordance with the law and
to provide the petitioner(s) with a reasoned written
reply (Art. 10).

» The right to peaceful and unarmed assembly
(Art. 11).

» Greeks have the right to form non-profit as-
sociations and unions. An association will not be
dissolved for violating the law, except by court
judgement (Art. 12).

» Freedom of religious conscience is inviola-
ble, and all people shall be free to practise their
religion under the protection of the law, provided
these practices do not offend public order or good
usages (Art. 13).

» Each person has the freedom to express
their views in writing, orally and through a free
press. Every person offended by an inaccurate
publication has the right to reply, at which point
the publisher has an obligation to give full and
immediate redress. Every person offended by
a defamatory publication has the same right
to reply, which then imposes the obligation on
the publisher to publish or transmit the reply
(Art. 14).

» The provisions in Art. 14 do not apply to films,
sound recordings, television and other mediums
for the transmission of speech and images (Art.
15).

» Property is under the protection of the state.
Nobody will be deprived of their property unless it
is duly proven to be in the public interest to do so,
the relevant statutes are followed and the property
owner is compensated fully for the value of their
property at the time of the court hearing (Art. 17).

» The secrecy of free correspondence, such as
letters and other forms of communication, is invi-
olable (Art. 19).

» Every person is entitled to legal protection by
the courts, and may plead before the courts their
views on their rights or interests in accordance
with the law (Art. 20).

» The rights of each person as an individual
and as a member of society are guaranteed by the
state, and agents of the state have an obligation to
ensure the effective exercise of these rights. Abu-
sive exercise of rights is prohibited (Art. 25).

6.1.2. Anti-smuggling laws

One of the main reasons Human Rights Defenders
face criminalisation in Greece is because they are
charged with the facilitation of illegal entry of peo-
ple on the move. This is a felony offence in Greek
law created for the stated purpose of preventing
migrant smuggling at Greek borders, but due to the
phrasing of the legislation, Human Rights Defend-
ers can become targets of criminalisation efforts
under this legislation for providing emergency aid
or other urgent services to people on the move
coming into Greece. Greek law 4251/2014, Immi-
gration and Social Integration Code and other provi-
sions, is the legislative basis for the Greek offence
of facilitating illegal entry.#'2 The main purpose of
Law 4251/2014 was to transpose EU Council Di-
rective 2003/109/EC of 25 November 2003, con-
cerning the status of third-country nationals who
are long-term residents, into Greek law, despite
this directive not containing rules on facilitation of

412 Parliament of the Hellenic Republic. 2014. Immigration and Social Integration Code and other provisions.
Available at: https://issuu.com/anas32/docs/greek_law_4251-2014_en_residence-pe
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illegal entry.#'®* However, the provisions contained
within Law 4251/2014, while making Human
Rights Defenders extremely vulnerable to crimi-
nalisation efforts, are in line with the relevant EU
provisions that make up the Facilitators Package
(see Chapter 4.1.2).

As with the EU Facilitators Package, Law
4251/2014 does not define a “smuggler” as some-
one who facilitates illegal entry for financial gain,
thus allowing Human Rights Defenders working
with migrants to be charged with the offence of
facilitation of illegal entry under this legislation.

Articles 29 and 30 of Law 4251 establish the of-
fence of facilitation of illegal entry and lay out the
penalties that this offence can incur upon convic-
tion.#’* The relevant content of these articles can
be summarised as follows:

» A person who facilitates the entry or exit from
Greek territory of a third-country national who is
not in possession of a legitimate visa can face up
to 10 years in prison, as well as a minimum fine of
EUR 20,000 if convicted.

* If such facilitation was performed with the
intention of acquiring profit, or if the facili-
tation was carried out jointly with someone
else or by profession or habit, the jail sen-
tence becomes a minimum of 10 years and
the fine increases to a minimum of EUR
50,000 upon conviction.

» A person who facilitates the illegal residence
of a third-country national in Greek territory, or at-
tempts to hinder the efforts of police to locate, de-
tain and deport such a third-country national, can
face a prison sentence of at least one year, as well
as a minimum fine of EUR 5,000 if convicted.

* If such facilitation of illegal residence of a
third-country national was performed with
the intention to acquire profit, the jail sen-
tence increases to a minimum of two years,
and the fine increases to a minimum of EUR
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10,000 upon conviction.

» A driver of any form of transportation who
transfers third-country nationals who do not have
the right to enter Greece into Greek territory (or
anyone who does not have valid passports, visas
or other necessary travel documents laid out in
Article 5), or collects such third-country nation-
als from entry points at Greek borders and moves
them inland or into the territory of another EU
Member State or Third Country, or facilitates their
transport or provides them with accommodation
for concealment from the authorities, will be sen-
tenced to imprisonment of up to 10 years and a
fine ranging between EUR 10,000 and EUR 30,000
for each person transported.

* If the driver transported the third-country
national with a view to making profit, by
profession or habit, if they are a repeat
offender, if they commit the offence while
acting in the capacity of civil servant, tour,
shipping or travel agent, or if two or more
people committed the offence together,
the minimum prison sentence becomes
10 years and the fine ranges from EUR
30,000-60,000 for each transported per-
son, upon conviction.

* If the offending act could endanger hu-
man life, the minimum prison sentence be-
comes 15 years of imprisonment, as well
as a minimum fine of EUR 200,000 for each
transported person, upon conviction.

* If the offending act resulted in a loss of
human life, the minimum prison sentence
becomes life imprisonment, as well as a
minimum fine of EUR 700,000 for each
transported person.

» Article 30 states that these penalties will not
apply to those rescuing people at sea or transport-
ing people whose protection is required by inter-
national law.

» Property “derived” from these offences, as
well as property acquired as a result of these of-
fences in any manner, or property that has been

413 Council of the European Union. 2003. Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country
nationals who are long-term residents. Available at: http://data.europa.eu/eli/dir/2003/109/0j

414 Parliament of the Hellenic Republic. 2014. Immigration and Social Integration Code and other provisions. Art. 29 and Art. 30.
Available at: https://issuu.com/anas32/docs/greek_law_4251-2014_en_residence-pe
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used wholly or in part for these offences, will be
seized. It will then be confiscated, unless there is
a requirement under articles 310(2) and 373 of the
Code of Criminal Procedure that it is returned to
the owner.#"®

» These offences of facilitation of illegal en-
try or residence in Greek territory of third-country
nationals are felony offences, the highest level of
offence in Greek law. The three-member court of
appeals has jurisdiction over these offences.

» These punishments will also apply when the
offences are committed abroad by a Greek nation-
al or alien, even if it is not illegal in the country in
which it is being performed.

Crucially for Human Rights Defenders, Articles 29
and 30 of Law 4251/2014 do not exclude people
conducting humanitarian work with migrants from
the offence of facilitation of illegal entry, as the
question of whether a person facilitated illegal en-
try for financial gain only affects the length of the
sentence, not whether the person is liable under
this legislation. This is at odds with the UN Proto-
col against the Smuggling of Migrants by Land, Air
and Sea,*'® which states that one must be seeking
financial gain to be classed as a smuggler, thus
exempting Human Rights Defenders from liability
under the Protocol.

However, Law 4251/2014 is in line with the EU le-
gal framework in this area — the Facilitators Pack-
age.*"” As discussed in Section 6.1.2 of this toolkit,
the Facilitators Package leaves it to the Member

415
Available at: https://www.et.gr/SearchNomoi

416
vention against Transnational Organized Crime.

States to decide whether they want to include an
exemption for Human Rights Defenders in their
legal definitions of smugglers. Several Member
States have done this, but Greece has not, leaving
humanitarian workers vulnerable to criminalisa-
tion under Greek law simply for doing their work.
A table mapping the development of legislation in
this area from the EU, the UN and Greece, as well
as further analysis, is available on the BVMN web-
site.4™®

6.1.3. Changes to the Greek Criminal
Code

In March 2022, Greece enacted a law that, when
coupled with the anti-smuggling legislation of
2014, strips away another layer of legal protection
for Human Rights Defenders. This law made im-
portant changes to sentencing that Greek Human
Rights Defenders should be aware of, as these
changes make the consequences of conviction for
an offence such as the facilitation of illegal entry
much harsher.

The law in question is Law 4908/2022, which
amends Article 187 of the Greek Criminal Code
(GCC). Article 187 of the GCC deals with the for-
mation of, and participation in, criminal organisa-
tions. Under Greek law, a criminal organisation is a
group of two or more people who gather together
with the intention of committing a crime.*’° Under
Greece's anti-smuggling legislation, this can in-

Government of the Hellenic Republic. 2019. Law No. 4620, Code of Criminal Procedure.

United Nations. 2004. Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Con-

Available at: https://treaties.un.org/doc/Treaties/2000/11/20001115%2011-21%20AM/Ch_XVIII_12_bp.pdf

417

Council of the European Union. 2002. Council Directive 2002/90/EC of 28 November 2022 defining the facilitation of unauthorised
entry, transit and residence. Available at: http://data.europa.eu/eli/dir/2002/90/0j; Council of the European Union. 2002. Council
Framework Decision 2002/946/JHA of 28 November 2002 on the strengthening of the penal framework to prevent the facilitation
of unauthorised entry, transit and residence. Available at: http://data.europa.eu/eli/dec_framw/2002/946/0j

418 Border Violence Monitoring Network. 2022. Policy Brief: Criminalization of POM.

Available at: https://www.borderviolence.eu/policy-brief-criminalization-of-pom/

419 Government of the Hellenic Republic. 2022. Law No. 4908, Measures to Combat Fan Violence, Strengthening the Institutional
Framework for the Operation of Supporters’ Clubs, Sports Volunteering, Intellectual Sport, E-Sports, Professional Sport, Other
Provisions for the Modernisation of Sports Legislation and Other Provisions.

Available at: https://www.et.gr/SearchNomoi
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clude organisations of Human Rights Defenders
who assist people on the move, as facilitation of il-
legal entry or transit is considered a felony offence
under Law 4251/2014.

Previously, Article 187 allowed for the suspen-
sion of some prison sentences while a case was
awaiting appeal. Specifically, Article 187 of the
GCC allowed judges to suspend sentences of up
to five years at their own discretion, and shorter
sentences could be suspended outright if the de-
fendant could provide evidence that they were a
Human Rights Defender, that they were unlikely to
reoffend, that they would suffer in prison because
of a mental condition and so on. This applied even
to felony offences, such as the facilitation of illegal
entry or transit of migrants.

Under the changes made by Law 4908/2022, how-
ever, anyone convicted of joining another person
or people to commit a felony offence will face a
mandatory prison sentence of at least six months
and up to three years, which cannot be suspend-
ed owing to the circumstances of each individual
case, either under the scope of the conviction it-
self or while waiting for the judgement on the ap-
peal against the decision.*?° While it is rare that the
criminalisation efforts made by Greek authorities
against Human Rights Defenders actually result in
conviction, these amendments to the GCC remove
the safety net that was previously available to Hu-
man Rights Defenders in the form of suspension
of sentences. This makes conviction a much scar-
ier prospect as it would carry mandatory jail time,
further adding to the atmosphere of fear in Greece
for Human Rights Defenders.

420
421

Ibid. at Art. 187
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Another recent change to the Greek Criminal Code
that Human Rights Defenders should be aware
of is that made by Law 4855/2021 regarding the
spread of “fake news”.*?' This provision amended
the Criminal Code to make it a criminal offence to
spread fake news that is ‘capable of causing con-
cern or fear to the public or undermining public
confidence in the national economy, the country
defense capacity or public health, with a potential
sentence of up to five years in prison upon con-
viction.*?2 This law is very vague in its definition
of “fake news,” which means that journalists and
Human Rights Defenders (as well as any person in
Greece) can face lawsuits and jail time for report-
ing on government policies if the government sim-
ply claims their reports are false. This has led to
many instances of surveillance of Human Rights
Defenders and journalists for speaking out against
government policy.#?®* Government officials are
also increasingly referring to reports from Human
Rights Defenders regarding the situation of mi-
grants in Greece as fake news,*?* which puts undue
restriction on the freedom of the media in Greece
and puts Human Rights Defenders and journalists
in danger of criminalisation under this law.

6.1.4. Data Protection Legislation

The right to the protection of personal data is en-
shrined in Article 9(a) of the Greek Constitution as
well as in Law 4264/2019,%?° which implemented
the provisions of the GDPR in Greece. Article 5 of
Law 4264/2019 lays out the legal basis for the pro-
cessing of personal data by public bodies, speci-
fying that the public bodies may process personal

Government of the Hellenic Republic. 2021. Law no. 4855, Amendments to the Criminal Code, the Code of Criminal Procedure and

Other Urgent Provisions. Available at: https://www.et.gr/SearchNomoi
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Ibid.

Efsyn. 2021. Citizens under surveillance by the EYP. Available at: https://bit.ly/3Kpukzx
Alarabiya News. 2021. Greece calls migrant pushback claims “fake news” by Turkey. Available at: https://bit.ly/3fBv1al
Government of the Hellenic Republic. 2019. Law No. 4624, Hellenic Data Protection Authority (HDPA), measures for implementing

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data, and transposition of Directive (EU) 2016/680 of the European Parliament and of the
Council of 27 April 2016, and other provisions. Available at: https://www.dpa.gr/sites/default/files/2020-08/LAW%204624_2019_

EN_TRANSLATED%20BY%20THE%20HDPA.PDF
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data where “it is necessary for the performance of
a task carried out in the public interest or in the
exercise of official authority conferred on the con-
troller.”

However, since 2019, the Greek government has
made several changes to its data protection and
privacy laws, which strip away some important
rights from the Greek people in the area of data
privacy and technological surveillance, allowing
public bodies to operate without scrutiny and thus
making it very difficult to verify that Law 4246/2019
is being followed. These changes are as follows.

Law 4622/2019 made an important change to
the structure of the National Intelligence Service
of Greece (EYP). Previously, the EYP was an inde-
pendent organisation that was run by an internal
committee, but following the implementation of
this law, the EYP now answers to, and is under the
direct control of, the country’s Prime Minister.42
This makes it harder to hold the agency to account
and to ensure that it is not motivated by the policy
goals of the Prime Minister, which could be harmful
to Human Rights Defenders depending on the po-
litical inclination of the Prime Minister at any given
time. Furthermore, the Greek government changed
the qualifications required to be appointed head of
the EYP, which allowed Panayiotis Kontoleon, who
has since resigned following the revelation that
the EYP had attempted to tap the phone of MEP
Nikos Androulakis, to take the position.*?”

Law 4790/2021 is mainly about measures relat-
ed to the Covid-19 pandemic, but Article 87 of
this Law amends paragraph 9 of Article 5 of Law
2225/1994. Previously, Law 2225/1994 ensured

426

that Greek citizens could, upon request to the Hel-
lenic Authority for Communication Security and
Privacy (ADAE),*?® be informed if and why they had
been under surveillance by the EYP, provided the
goal of this surveillance would not be jeopardised
by the disclosure of this information. The ADAE
would then have the authority to conduct an inves-
tigation or audit of the EYP and disclose whether
the citizen had been under surveillance. Following
Law 4790/2021, however, it is now sufficient for
the EYP to claim reasons of national security when
asked about the surveillance of a citizen and then
not divulge any information about such surveil-
lance or whether it ever took place.*?° This law ap-
plies retroactively, which means that the EYP can
even refuse to divulge information about surveil-
lance efforts which took place before the law was
enacted.

The enactment of this law, specifically Article 87,
which is not related to the other provisions con-
tained in this piece of legislation, means that the
EYP can monitor whoever they deem necessary
without needing to be answerable to the ADAE or
the public. Furthermore, the EYP now answers di-
rectly to the government, and thus there is no re-
liable way to ensure that the activities of the EYP
are not based on political bias.

These changes to data protection legislation coin-
cide with many scandals in Greece in recent years
regarding revelations that the EYP has been co-
vertly monitoring the electronic devices of citizens
using the Predator spyware.**° In particular, it was
revealed in an article from Efsyn that a journalist
working with investigative news outlet Solomon
had been under surveillance, due specifically to

Government of the Hellenic Republic. 2019. Law No. 4622: Organization, Operation and Transparency of Government, Government

Bodies and Central Public Administration and other provisions. Available at: https://www.et.gr/SearchNomoi
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Financial Times. 2022. Greek wiretap cases turn up the heat on prime minister.

Available at: https://www.ft.com/content/733a2316-74a4-4155-82a4-ce60b6b9bd34
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For more information on the ADAE (the Greek independent authority dedicated to ensuring the confidentiality of all forms of free

communication or correspondence), see here: http://www.adae.gr/en/adae/presentation/
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Government of the Hellenic Republic. 2021. Law No. 4790/2021, Emergency Arrangements to Protect Public Health from the Con-

tinuing Effects of the Coronavirus Covid-19 Pandemic, Development, Social Protection and Reoperation of the Courts and other

matters. Available at: https://www.et.gr/SearchNomoi
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Efsyn. 2021. Citizens under surveillance by the EYP. Available at: https://bit.ly/3Kpukzx
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an article about a 12-year-old refugee living in ad-
ministrative detention on the island of Kos, whose
artwork had appeared in the French newspaper Le
Monde.**" A government spokesperson responded
by claiming that the EYP was monitoring ‘risks to
public safety from “internal or external threats™..*32
This sentiment from the government that journal-
ism focusing on people on the move is a threat to
national security is untrue, and when considered
alongside the recent changes to data protection
laws that strip away journalists’ freedom and
rights, creates a hostile environment for journal-
ists and Migrant Rights Defenders in Greece, and
ongoing concern about the freedom of the press
and the intentions of the government.

6.2. Mechanisms

6.2.1. Greek Ombudsperson

The Greek Ombudsperson is an independent gov-
ernmental authority, supporting Greek citizens in
accessing their rights.**® Its mandate is enshrined
in the Greek Constitution, as well as its working
principles in Law No. 3094/2003 and Presidential
Decree No. 273.4% As well as a focus on children’s
rights, a focus of the authority’s work is on vulner-
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Available at: https://bit.ly/32dBUvX
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able societal groups, gender equality and anti-dis-
criminatory treatment in the public sector. The
Ombudsperson is in charge of monitoring several
institutions regarding those fields, as well as their
staff, including complaints about their behaviour
during operations, as well as the abuse of their sta-
tus. Of mostrelevance for Human Rights Defenders
is regional and national ministries, municipalities,
the police (including the Hellenic Coast Guard),
prisons and hospitals.*** The Ombudsperson does
not have a mandate to issue legally binding deci-
sions. It can only establish recommendations or
proposals.®¢ Apart from investigating individual
cases after receiving a complaint,**” or cases of
public interest upon their own initiative,*® the Om-
budsperson can also create visibility for specific
issues through its annual and special reports.*®

What are the requirements for the Ombud-
sperson's engagement?440

» Before the Ombudsperson starts engaging in
a case, the individual has to contact the public au-
thority they are in dispute with in written form.

» The Greek Ombudsperson can be contacted
by Greek or foreign citizens residing in Greece, as
well as legal entities or associations. Foreign na-
tionals can submit complaints to the Greek Om-
budsperson “regardless of the legal status of their

DW. 2021. Fears of threat to media freedom in Greece. Available at: https://bit.ly/3tGN4EW

Balkanlnsight. 2021. Greek Intelligence Service Accused of ‘Alarming’ Surveillance Activity.

The Greek Ombudsman. 2016. Who and What is the Greek Ombudsman.

Available at: https://old.synigoros.gr/resources/toolip/doc/2016/06/17/en_r.pdf
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The Greek Ombudsman. 2022. Legislation. Available at: https://www.synigoros.gr/en/category/syntagma-nomoi

The Greek Ombudsman. 2016. Who and What is the Greek Ombudsman. Available at: https://old.synigoros.gr/resources/toolip/

doc/2016/06/17/en_r.pdf; also, Independent Police Complaints Authorities’ Network. 2022. The Greek Ombudsman. Available at:

https://ipcan.org/members/the-greek-ombudsman
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The Greek Ombudsman. 2016. Who and What is the Greek Ombudsman.

Available at: https://old.synigoros.gr/resources/toolip/doc/2016/06/17/en_r.pdf

437 The Greek Ombudsman. 2022. The Greek Ombudsman.

Available at: https://www.synigoros.gr/en/category/synhgoros-toy-polith

438

439 The Greek Ombudsman. 2022. The Greek Ombudsman.

The Greek Ombudsman. N.d. Processing Citizens’ complaints. Available at: https://old.synigoros.gr/?i=stp.en.processing

Available at: https://www.synigoros.gr/en/category/synhgoros-toy-polith
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The Greek Ombudsman. 2016. Who and What is the Greek Ombudsman.

Available at: https://old.synigoros.gr/resources/toolip/doc/2016/06/17/en_r.pdf
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entry or residence in the country”; this also applies
for “legal entity under private law (such as a union,
institution, company) or an association of persons
without a legal profile (such as a citizens’ initia-
tive)”.44

» An illegal action or a lack of action of the pub-
lic administrative sector has led to the violation of
an individual's right in order to be addressed by the
Ombudsperson.

» A maximum of six months did not pass since
the individual learned about the action of misad-
ministration.

» The incident is not pending in front of any
court.

» The incident is not linked to national security.

How to file a complaint

» A complaint has to be in written form, includ-
ing a signature, as well as directly requesting the
Ombudsperson’s engagement.*42

» A complaint on behalf of a third party can
only be submitted in case of a written authorisa-
tion or specifically regulated representation. In
exceptional cases, one can abstain from such an
authorisation if “the complaint is being made on
behalf of someone who, due to extraordinary cir-
cumstances, is in no position to sign it, or if the
complaint is being made by an attorney on behalf
of a client."#

» Complaints cannot be submitted anonymous-
ly.

» Complaints can be submitted in person at
their office; it is possible to visit the offices of the
Authority at 17 Chalkokondyli, P.C. 104 32 Athens,
Monday—Friday, 08.30—14:00, and every Wednes-
day until 16:30 (following a scheduled appoint-
ment).

» Complaints can be submitted via post to this
address: Authority at 17 Chalkokondyli, P.C. 104 32
Athens.

441 The Greek Ombudsman. N.d. Submission of a complaint.

» Complaints can be submitted online using

this form: https://www.synigoros.gr/en/anafora/

ipovoli-anaforas.
» Personal email is required, which then also

enables monitoring of the complaint’s course on-
line (a complaint tracking code (CTC) will be sent
to you via email).

» The status of the case can be tracked here:
https:/www.synigoros.gr/en/anafora/parak-
olouthisi-anaforas. On their website, the Ombud-
sperson provides detailed instructions on how to
make an online complaint, check on its current
status and close the online complaint. However,
they are only provided in Greek. A translation can
be found in the Annex (Chapter 8.1.).

What happens after a Human Rights Defender
files a complaint?

The Ombudsperson holds a mediator position
between the individual and public administration.
After a complaint is received, it is allocated to an
employee, whose contact information the com-
plainant will receive afterwards. After examination
of whether the case falls under the mandate of the
Ombudsperson, the respective employee will start
an investigation into the case, including the rele-
vant legislation, as well as requesting additional
information from the public service of concern or
the complainant. In certain cases, the employee
might undertake interviews, the establishment of
a commission of experts or on-the-spot investiga-
tions. After finishing the investigation, recommen-
dations are made to the relevant authority, and the
implementation of the latter is monitored. In cas-
es where there is a lack of implementation of the
recommendations, the Ombudsperson can file a
report to the responsible minister, who would then
decide on further actions. In cases involving a re-
fusal of collaboration by the administrative body
of concern, as well as in cases of the finding of

Available at: https://old.synigoros.gr/?i=stp.en.submission-of-a-complaint

442 The Greek Ombudsman. N.d. Fields of Intervention. Available at: https://old.synigoros.gr/?i=stp.en.faq#fi133585

443 The Greek Ombudsman. N.d. Submission of a complaint.

Available at: https://old.synigoros.gr/?i=stp.en.submission-of-a-complaint
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an illegal activity, the Ombudsperson can initiate
criminal proceedings.*#

Contact information

Tel.: (+30) 213 1306 600

Email: grafeiosynigorou@synigoros.gr and
press@synigoros.gr

Website: https://www.synigoros.gr/en

While in the past the Ombudsperson was looking
extensively into police misconduct,** there was no
report ever published in English on the situation of,
or criminalisation of, Human Rights Defenders in
Greece.*#

6.2.2. National Commission for Human
Rights

The Greek National Commission for Human Rights
(GNCHR) is an independent national commission
which works to advise the Greek state on matters
related to the protection and promotion of human
rights in Greece. The GNCHR was established by
Law 2667/1998 in accordance with the UN Paris
Principles of 1991.44 The Paris Principles estab-
lish minimum standards that National Human
Rights Institutions must meet in order to be effec-
tive in their mandate and considered reliable.

All NHRIs are graded on their compliance with the
Paris Principles by the Global Alliance of National

444
445

446
447
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Human Rights Institutions (GANHRI) approximate-
ly every five years.**® The GNCHR, as of 2022, was
accredited with ‘A status’, meaning that it complies
fully with the Paris Principles. These principles, in
summary, require that each NHRI must have:

» A broad mandate that allows it to monitor the
implementation of all human rights.

» Broad functions, so that each NHRI can
achieve its mandate through various means — for
example, via monitoring and reporting, giving ad-
vice, receiving complaints, offering human rights
education and more.

» Legally outlined (either in legislation or the
constitution) independence from government.

» Pluralism, to ensure accurate representation
of the civilians in a given country involved in hu-
man rights protection.

» Sufficient powers, to allow the NHRI to con-
duct investigations and inquiries to achieve its
mandate.

» Sufficient resources, to ensure the NHRI can
achieve its mandate.

» Willingness to collaborate with other NGOs,
state organs and CSOs.

» International engagement, so that internation-
al and regional human rights bodies can be made
aware of the NHRI's work.*4°

The functioning of GNCHR is governed by Law
4780/2021, which outlines the structure and legal
status of the organisation.*°

The GNCHR’s members are appointed by 42 insti-
tutions that work to protect and promote human

The Greek Ombudsman. N.d. Processing Citizens’ complaints. Available at: https://old.synigoros.gr/?i=stp.en.processing

Independent Police Complaints Authorities’ Network (IPCAN). N.d. The Greek Ombudsman.
Available at: https://ipcan.org/members/the-greek-ombudsman

The Greek Ombudsman. N.d. Reports. Available at: https://www.synigoros.gr/en/category/ekdoseis-ek8eseis

Government of the Hellenic Republic. 1998. Law No. 2667, Establishment of a National Commission on Human Rights and a Na-

tional Bioethics Commission. Available at: https://www.et.gr/SearchNomoi

448
Available at: https://ganhri.org/accreditation/
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Global Alliance of National Human Rights Institutions website. Accreditation.

Global Alliance of National Human Rights Institutions website. Paris Principles.

Available at: https://ganhri.org/paris-principles/#:~:text=The%20Paris%20Principles%20
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Government of the Hellenic Republic. 2021. Law No. 4780, National Accessibility Authority, National Commission on Human

Rights and National Commission on Bioethics and Technology Ethics. Available at: https://www.et.gr/SearchNomoi
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rights, ranging from NGOs, trade unions, universi-
ties, political parties and more. The GNCHR moni-
tors the general human rights situation in Greece,
taking into account the most prevalent issues in
their protection and promotion. The GNCHR then
publishes their findings and advises the govern-
ment on the situation and the changes that should
be made.

What can the GNCHR do for Human Rights
Defenders?

The GNCHR does not have the authority to issue
legally binding recommendations, but it can help
to bring public and government awareness to im-
portant issues in Greece's implementation of hu-
man rights. The GNCHR publishes yearly reports
on the state of civil society space in Greece and
the situation for Human Rights Defenders on the
ground, as part of the European Commission’s
rule of law monitoring cycle (see Chapter 4.2.5.),
and gives recommendations to the government
using this information. The reports published by
the GNCHR, such as that from 2022 offering input
for the Special Rapporteur for Human Rights De-
fenders (see Chapter 2.2.3.) in response to her call
for input on the Greek civil society space, address
pertinent issues facing Human Rights Defenders
in Greece, such as the difficulty involved in the new
registration process, as well as the increasingly
common criminalisation of Human Rights Defend-
ers.*1

While the GNCHR cannot directly change the legal
infrastructure for Human Rights Defenders, it can
use its prominence and legal status to advocate
on behalf of Human Rights Defenders in a num-
ber of contexts, using its research to push for the
establishment of a system of legal protection for

Human Rights Defenders. Further examples of the
work of the GNCHR include taking part in parlia-
mentary sessions in an advisory capacity, assist-
ing other national competent bodies in drafting
their reports (to ensure compliance with interna-
tional human rights standards), advocating for the
ratification of international human rights treaties
and co-operating with international organisations,
such as the OSCE, the CoE, the UN, other NHRIs
and NGOs, both nationally and internationally.

6.2.3. Racist Violence Recording
Network

The Racist Violence Recording Network (RVRN) is
a joint initiative of the United Nations High Com-
missioner for Refugees (UNHCR) and the GNCHR,
created in 2011. The RVRN is comprised of (as of
2022) its coordinators (UNHCR and GNCHR), 52
NGOs and agencies that provide a variety of legal,
medical and social services to victims of racist, or
otherwise hate- or bias-motivated, violent attacks.
The Greek Ombudsperson and the Migrant Integra-
tion Council of the Municipality of Athens also take
part in the RVRN as observers only. The RVRN was
established to satisfy both the need to connect the
organisations that record incidents of racist vio-
lence when coming into contact with its victims,
and the need to establish an official and reliable
system for recording incidents of such violence.*5?

The RVRN interprets cases of “racist violence” as
anyviolentand/orcriminalactorbehaviourtargeted
at someone because of colour, sexual orientation,
religion, nationality or ethnicity, disabilities, gender
identity, or sex characteristics.**® Every year, the
RVRN compiles a report of cases of racist violence
its member organisations record throughout the

451 Greek National Commission for Human Rights. 2022. Reply to the call for inputs of the UN Special Rapporteur on the sitation of
human rights defenders in preparation of her Report on human rights defenders working on issues related to migration, refugees
and asylum. Available at: https://www.nchr.gr/images/pdf/ektheseis_diethwn_eurwpaikwn_forewn/2022/Corrigendum_GNCHR_
Reply_to_the_call_for_inputs_on_Human Rights Defender_on_migration.pdf
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Racist Violence Recording Network website. About RVRN. Available at: https://rvrn.org/en/

Greek National Commission for Human Rights. 2022. Reply to the call for inputs of the UN Special Rapporteur on the sitation of

human rights defenders in preparation of her Report on human rights defenders working on issues related to migration, refugees
and asylum. Page 6. Available at: https://www.nchr.gr/images/pdf/ektheseis_diethwn_eurwpaikwn_forewn/2022/Corrigendum_
GNCHR_Reply_to_the_call_for_inputs_on_Human Rights Defender_on_migration.pdf
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year.*** These reports aim at presenting how many
cases of racist violence the organisation records
overall, as well as the motivations for each and
differences between the cases in order to present
the situation of racist violence in Greece as accu-
rately and thoroughly as possible. The RVRN also
records criminal and/or violent activities towards
Human Rights Defenders when they are targeted
because of their efforts to protect human rights,
and has observed that Migrant Rights Defenders
are the most often targeted with racist violence.

The RVRN records cases of racist violence by inter-
viewing the victims its member organisations come
into contact with throughout their work. However,
one can also reach out to the RVRN to offer testimo-
ny or request services of one of its member organ-
isations by filling out their online contact form.*
For Human Rights Defenders suffering criminalisa-
tion in Greece, the RVRN would provide a legitimate
avenue through which their stories could be record-
ed (where there is an element of racism as defined
by the RVRN above) and used for advocacy efforts,
which is integral to advocating for a legal system of
protection for Human Rights Defenders.

6.2.4. Filing a court suit/appeal in front of
the relevant court

As the Greek system of jurisprudence, including
the appeals process, is very complex, with short
and varying deadlines depending on the date of

454
455
456
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proven knowledge of the judgement, a high level
of bureaucracy and cases of misconduct, CSOs
recommend always having a lawyer when dealing
with the Greek judiciary.*®

In case of formal criminalisation, a relevant mech-
anism for Human Rights Defenders can be through
the legal means of the Greek state. Here, filing an
appeal can be a useful tool, once a judgement is
made by the court. In addition, using legal path-
ways can be a tool to address informal criminalisa-
tion, such as police or administrative misconduct,
as elaborated below (Chapter 6.3.2.2.).

The Greek juridical system consists of civil, crim-
inal/penal and administrative courts.**” The sys-
tem of criminal courts is divided into three dif-
ferent kinds of courts, depending on their field
of jurisdiction, which are Petty Offences Courts,
Misdemeanour Courts and Mixed Criminal Courts
or Multi-member Courts of Appeal, which handle
more serious crimes, such as homicide, rape or po-
litical misdemeanour.*%®

Civil cases are addressed at first instance either
by District Courts or the courts of first instance,
depending on “the estimated value of the matter
disputed at law”.#*® Administrative cases are ad-
dressed by administrative courts (of first instance
and of appeal).*° In cases of appeal, the Council of
State or of the Administrative Court of appeal are
responsible.*®’ Administrative Courts are of rele-
vance, as they “exert[...] over “enforceable acts” of

Racist Violence Recording Network website. Annual reports. Available at: https://rvrn.org/en/category/reports/
Racist Violence Recording Network website. Contact Forms. Available at: https://rvrn.org/en/contact-form/

Fair Trials International. 2011. Criminal Proceedings and Defence Rights in Greece.

Available at: https://www.fairtrials.org/app/uploads/2022/01/Greece-advice-note.pdf
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Hellenic Republic Ministry of Justice. N.d. Organization Chart of Courts in Greece. Available at: https://ministryofjustice.gr/En-

glish/?page_id=758 and European justice. 2022. National justice systems Greece. Available at: https://e-justice.europa.eu/16/EN/

national_justice_systems?GREECE&member=1
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Law Digest. p. 62-69.
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Anagnostopoulos, llias and Zapanti, Jerina. 2016. Procedure Before Criminal Courts. In: Papantonopoulou, Geena (Eds.). Greek

European Commission for the Efficiency of Justice. 2017. Study on the functioning of judicial systems in the EU Member States.

Available at: https://ec.europa.eu/newsroom/document.cfm?doc_id=44115
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administrative authorities regarding their constitu-
tionality and legality”.62

In addition, there are second instance courts, so
called Courts of Appeal, which are responsible
for the hearing of appeals against lower jurisdic-
tion.*3 The Public Prosecutor of the first instance
court is responsible for the initiation of criminal
procedures, usually after they are informed of
an incident by an individual filing a criminal com-
plaint. However, they can also initiate the start of
proceedings ex officio, for instance when informed
by the press or public authorities.*¢*

An accused person, also referred to as “defendant”
in the Greek Code of Criminal Procedure, has the
right to appeal.*®® This applies to decisions of all
courts. The conditions for this are set in Art. 486
(and following) of the Code of Criminal Procedure.
The Supreme Court of Greece (Areios Pagos) can-
not be appealed. This court can receive appeals
in way of cassation, which means in its superior
position after the exhaustion of lower legal rem-
edies. Therefore, it can deal with appeals against
decisions of first instance courts or decisions of
the Appellate Court. However, Areios Pagos does
not review the facts of the case on the merits that
it has no third degree of jurisdiction. Only the legal
correctness of decisions issued by the Hellenic
courts of first and second instance is examined,
on appeal to the Supreme Court.*%¢

According to Art. 473 of the Code of Criminal Pro-

462
Country Chapter on the rule of law situation in Greece.

cedure, an appeal can be submitted within a dead-
line of 10 days after the registration of the deci-
sion in the courts registry.

6.3. Protection related to
specific forms of criminalisation

In Greece, BVMN observes Human Rights Defend-
ers facing different forms of informal criminalisa-
tion. These include intimidations by police officers,
for instance, Mare Liberum, who “has repeatedly
experienced harassment in the form of excessive
administrative controls or audits, surveillance by
law enforcement, as well as serious threats by the
Hellenic Coast Guard in the form of threatening
with firearms.”#¢” This also included the taking of
pictures of volunteers’ passports. “Furthermore,
one of BVMN'’s anonymous member organisations
in Greece reports about an increase in police pres-
ence throughout at their distribution site"¢ on a
nearly daily basis. This can take “the form of of-
ficers dressed in civilian clothes walking through,
driving around in unmarked cars, and parking vis-
ibly in the vicinity of the distribution site, observ-
ing the activities from police vehicles. Actions
have gone as far as halting distribution activities
in order to check IDs and working permits.”%° This
aligns with reports of increasing police violence
over recent years in the country in general, com-
bined with the introduction of legislation limiting

European Commission. 2022. Commission Staff Working Document: 2022 Rule of Law Report

Available at: https://commission.europa.eu/system/files/2022-07/21_1_194014_coun_chap_greece_en.pdf
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464 Anagnostopoulos, llias and Zapanti, Jerina. 2016. Procedure Before Criminal Courts. In: Papantonopoulou, Geena (Eds.). Greek

Law Digest. p. 62-69.
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rights.
466 |bid.

467
ber Organisations and their Team Members in 2021.

For elaborations on one’s rights when interacting with the police, as well as procedural rights, see Chapter 6.3.2.1. on procedural

Border Violence Monitoring Network. 2022. Accused of Solidarity: A Report on Incidents of Criminalisation Targeting BVMN Mem-

Available at: https://www.borderviolence.eu/wp-content/uploads/Criminalisation.pdf
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the civil space during Covid.#’°

Therefore, the following chapter will elaborate on
individual's rights and protection mechanisms in
case of police or administrative misconduct, as
well as violation of data protection rights.

6.3.1. Violation of data protection rights

This section outlines the Greek laws relating to
data protection and the Hellenic Data Protection
Authority. For more information on the General
Data Protection Regulation of the EU, which in-
forms these laws, see Chapter 6.1.4.

6.3.1.1. The Hellenic Data Protection Au-
thority and data protection and personal
privacy laws in Greece

The Hellenic Data Protection Authority (HDPA) is
an independent authority responsible for monitor-
ing Greece's implementation of data protection
laws, such as the GDPR, Law 4624/2019, Law
3471/2006 (governing e-privacy)*' and more.
It was established by Law 2472/1997, but this
law has since been repealed, and the legal basis
of the HDPA now exists in Articles 9-20 of Law
4624/2019, in which the HDPA is referred to as a
“supervisory authority”. The HDPA works in coop-
eration with the European Data Protection Board
(EDPB) to contribute to the correct implementa-
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tion of the GDPR across the Member States of the
EU, as well as the additional data protection laws
at the national level.

The HDPA has a number of powers and respon-
sibilities conferred on it by the GDPR and Law
4624/2019 to ensure it can effectively monitor
and enforce the implementation of data protection
laws. These include:

» Ordering data controllers and processors to
provide the information they require for the per-
formance of their tasks.*”2

» Carrying out investigations of controllers in
the form of data protection audits, reviewing cer-
tifications and notifying the controller of breaches
of the GDPR (see Chapter 6.1.4).

» Obtaining access from a controller to the per-
sonal data and information necessary for the con-
troller’s tasks, as well as obtaining access to the
premises of the controller and processor (in ac-
cordance with the law), including access to equip-
ment used to process personal data.

» Issuing warnings to controllers or processors
that planned actions will infringe the GDPR or oth-
er data protection laws, and issuing reprimands
where the processing operations of a controller or
processor have already infringed the GDPR.

» Ordering the controller or processor to comply
with the requests of the data subject to exercise
their rights under the GDPR, as well as to comply
with the provisions of the GDPR within a specific
period and in a specific manner (determined by the
HDPA).

470 Border Violence Monitoring Network. 2022. Internal Violence Report: Greece. Available at: https://www.borderviolence.eu/
wp-content/uploads/Internal-Violence-Greece-2022.pdf; Efsyn. 2020. EA.AZ. €KTOG EAEYXOU OE KPEOEVTO KATAOTOANG Yyld TO
MoAutexveio. Available at: https://www.efsyn.gr/ellada/koinonia/268944_elas-ektos-eleghoy-se-kresento-katastolis-gia-polyteh-
neio; European Union Agency for Fundamental Rights (FRA). 2021. Legal environment and space of civil society organisations
in supporting fundamental rights: Greece. Available at: https://fra.europa.eu/sites/default/files/fra_uploads/franet_greece_civic_
space_2021.pdf ; Smith, Helena. 2019. Greek activists warn of surge in police brutality and rights violations. Available at: https://
www.theguardian.com/world/2019/dec/31/greek-activists-warn-of-surge-in-police-brutality-and-rights-violations

471 Government of the Hellenic Republic. 2006. Law No. 3471, Protection of personal data and privacy in the electronic communica-
tions sector and amendment of law 2472/1997.

Available at: https://www.dpa.gr/sites/default/files/2019-10/law_3471_06en.pdf

472 “Processing” is defined in Art. 4(2) of the GDPR, and means “any operation or set of operations which is performed on personal
data or on sets of personal data, whether or not by automated means”. This includes operations like collection, recording, destruc-
tion, disclosure or alteration of one’s personal data. “Controller” is defined in Art. 4(7) of the GDPR, and means the person (natural
or legal), public authority, agency or other body “which determines the purposes and means of the processing of personal data”.
The EU and its MSs can provide a controller or the nomination criteria for a controller where the purpose and means of processing

personal data is determined by national or Union law.
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» Ordering a controller to tell the data subject
that a personal data breach has occurred.

» Imposing restrictions or punishments on
data processors and controllers which breach the
GDPR and other personal data laws.

» Advising controllers and giving opinions to
the national parliament, the Greek government,
other institutions and the public.

» Authorising the processing of personal data
by public bodies in situations where it is required
for the public interest.

» Raising public awareness for data protection
issues and informing data controllers of their ob-
ligations, particularly when the data of children is
involved.

» Giving opinions on new laws and regulatory
acts relating to data protection.

» Creating guidelines and recommendations
on issues related to data processing.

» Responding to requests from data subjects
with information on the exercise of their rights in
this area.

» Investigating or inspecting the application of
legislation related to data protection.

» Creating alist in relation to the need for a data
protection impact assessment.

» Reviewing data controllers’ codes of conduct
and encouraging the creation of more.

» Encouraging the establishment of mecha-
nisms to certify when a controller adequately pro-
tects personal data, and publishing accreditation
requirements for organisations monitoring codes
of conduct, as well as certification bodies.

» Cooperating with other supervisory authorities
to ensure consistent implementation of the GDPR.

» Creating an annual report on its activities and
submitting it to the Greek parliament, the govern-
ment and other authorities. These reports are also
made available to the public, the European Com-
mission and the EDPB.

» Bringing infringements of data protection laws
to judicial authorities and commencing or engag-
ing in legal proceedings to enforce the GDPR and
other personal data protection laws.*”

The powers conferred on the HDPA by the GDPR
and Law 4624/2019, being investigative, author-
itative, corrective and advisory in nature, could
provide help to Human Rights Defenders whose
personal data has been, digitally or otherwise,
processed by controllers who seek to criminalise
them. Apart from a request to know one’s own data
protection rights, the HDPA can also investigate
complaints filed against controllers who are acting
in violation of data protection laws. The process of
filing a complaint, and requirements to do so, are
outlined on the HDPA website and summarised as
follows.#74

Requirements to submit a complaint

» To submit a complaint, one must be either a
data subject (especially if Greece is their place of
residence and is the place where the alleged in-
fringement took place)*’® or a subscriber or user
of e-communication services. Data subjects may
assign non-profit bodies, organisations, unions or
associations with statutory goals of general inter-
est that operate legally and work to protect the
rights and freedoms of data subjects in relation
to data protection, to submit a complaint to the
HDPA on their behalf.

» Subscribers/users of e-communication ser-
vices (natural or legal persons) may file complaints
only for issues relating to the violation of the spe-
cialised legislation for the processing of personal
data in electronic communications.

» In order for one’'s complaint to be conside-
red, it must come within the competence of the
HDPA, meaning it must relate to:

473 European Union. 2016. Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive

95/46/EC (General Data Protection Regulation). Article 58.

Available at: http://data.europa.eu/eli/reg/2016/679/2016-05-04

474 Hellenic Data Protection Authority website. Complaint to the Hellenic DPA.
Available at: https://www.dpa.gr/en/individuals/complaint-to-the-hellenic-dpa

475 GDPR Article 4(1) defines “data subject” as an identifiable natural person (i.e. one who can be identified by reference to a name,

identification number, location data, etc.).
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i) A violation of the rights of the data subject
under articles 15-22 of the GDPR, provided that
the data subject has previously exercised their
rights to the controller, and either the data subject
has not received a reply or they have received an
unsatisfactory one.

ii) Unlawful processing of one’s personal data
in violation of the GDPR and Law 3471/2006 on
the protection of personal data in electronic com-
munications. The HDPA recommends that the con-
troller is addressed and one’s rights are exercised
before submitting a complaint, in order to provide
fuller documentation or resolve the issue quicker.

» Before submitting a complaint, one must ap-
peal to the controller (exercising their GDPR rights,
for example) in case the controller has appointed
a Data Protection Officer (DPO). The DPO can be
contacted for issues regarding the processing of
personal data and the exercise of one’s rights. If
the DPO does not resolve the issue, then a com-
plaint may be submitted to the HDPA. It should be
noted that if one does not appeal to the control-
ler in this way before submitting a complaint, the
complaint may not be examined.

» The HDPA may not examine one’s complaint if
it is vague, unsubstantiated, submitted abusively
(especially if filed repetitively), filed anonymous-
ly or does not contain the required information.
These inadequate complaints will be deemed in-
admissible and archived without being examined.
How to submit a complaint

» A Human Rights Defender has must log in to
the HDPA's online portal at this link: http://request.
dpa.gr/DEV/.

» Complainants who habitually reside or work
in Greece, or a body representing data subject(s)
that is established in Greece, can log in to the on-
line portal with taxisnet credentials.

» Fill in the relevant electronic form depending
on the nature of the complaint.

If one cannot log in with taxisnet credentials
due to not residing, working or being established
in Greece, they can submit complaints in English
by email.
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» If submitting by email, one must choose the
relevant form from the HDPA website,*’® depend-
ing on the nature of the case.

» Once the relevant form has been thorough-
ly filled out, one must send an email with the at-
tached documents to complaints@dpa.gr.

Limitations of complaints to the HDPA

» Article 57(1)(f) of the GDPR allows the HDPA
to make its own judgement as to the extent in
which it needs to examine each complaint, mean-
ing there is no guarantee that the HDPA will con-
sider each application equally.

» The HDPA can enact corrective measures,
such as fines, against data controllers, but it does
not have the authority to award compensation to
data subjects making applications. If a data sub-
ject is seeking damages for a violation of their per-
sonal data rights, they should instead seek judicial
recourse (if their rights have allegedly been violat-
ed due to personal data processing) or compensa-
tion before the competent courts (for the damage
suffered at the hands of a controller or processor
because of a GDPR violation).

6.3.2. Police and administrative miscon-
duct

6.3.2.1. Procedural rights and relevant
legislation

Rights when interacting with the police in
daily situations or before an arrest

Concerning interaction with the police, in particu-
lar Art. 5; Art. 7 and Art. 9 of the constitution are of
relevance (see above).

According to Art. 5(2), “all persons living within the
Greek territory shall enjoy full protection of their
life, honour and liberty irrespective of nationality,
race or language and of religious or political be-

476 Hellenic Data Protection Authority website. Complaint to the Hellenic DPA.
Available at: https://www.dpa.gr/en/individuals/complaint-to-the-hellenic-dpa
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liefs.” Besides, “Torture, any bodily maltreatment,
impairment of health or the use of psychological
violence, as well as any other offence against hu-
man dignity are prohibited and punished as provid-
ed by law” (Art. 7(2)). In addition, Art. 7(3) forbids
the confiscation of property and Art. 9(1) regu-
lates home search and the protection of private
and family life.*””

The mandate and the organisational structure of
the Greek police is defined by Law 2800/2000, Art.
8 and following.*®

In the Code of Police Ethics (presidential decree
No 254/2004), one can find provisions for the be-
haviour of police personnel.#’”® A violation of the
Code of Police Ethics can lead to internal disci-
plinary measures. If the same act constitutes an
offence of the Criminal Code, it will be punished
according to the criminal penalties provided.

Here, the following provisions might be of rele-
vance for a Human Rights Defender:

» Art. 1(b): The Police personnel “Is obliged to
respect human dignity and protect human rights
of people both as individuals and as members of
society.

» Art 1(d). The Police personnel “[S]hall act,
while carrying out its duties, guided by the princi-
ples of legitimacy, proportionality, leniency, good
public governance, nondiscrimination and respect
of people’s diversity.”

» Art. 2(b): “Police personnel are obliged during
intervention to give evidence of their police status
and professional identity.”

Art. 2(d): “Police does not inflict, instigate or
tolerate acts of torture and inhuman or degrading

477

treatment or punishment and reports cases of vio-
lations of human rights.”

» Art. 2(e): Police personnel “[s]hall use non-vi-
olent means while maintaining and enforcing law.
The use of force is permitted only when abso-
lutely necessary and to the extent envisaged and
required for law enforcement. The use of force
shall always respect the principles of necessity,
adequacy and proportionality. Police shall use the
most moderate means possible by avoiding any
unnecessary disturbance, cruelty or unjustifiable
damage to property.”

» Art. 2(g): Police personnel “[s]hall confirm the
violations of the law without any discrimination
guided by sound judgement, calmness and polite-
ness. Police shall explain the violation committed
by the violator, as well as his / her rights as clearly
as possible in order to clear up doubts by avoiding
disputes and exaggerations.”

In addition, in the Code of Criminal Procedure it is
enshrined that:

» When asked to identify themselves in front
of the court or by an “investigating officer”, people
are obliged to do so, including their address of res-
idence. If the person concerned states not to have
identity documents with them, the officer has to
record the stated data and then verify the data af-
terwards (Art. 273); this does not include the obli-
gation to accompany the officer to a police station
in order to verify the documents.4®

» In case of a house search, a “judicial offi-
cial” must be present (Art. 256(2)); in practice this
would be the public prosecutor. Also, the owner of
the home or a neighbour must be invited to be a
witness (Art. 256(4)) and a report of the investiga-
tion must be given to the person whose home is

For the original text in English: Hellenic Parliament. 2022. The Constitution of Greece.

Available at: https://www.hellenicparliament.gr/UserFiles/f3c70a23-7696-49db-9148-f24dce6a27c8/2019_SYDAGMA_

EN_2022_WEB.pdf
478
479

OSCE polis. N.d. Country Profile: Greece: Available at: https://polis.osce.org/country-profiles/greece

Please find the original version in Greek here: Kwdikag Agovtoloyiag tou Aotuvopikou. 2004. Presidential Decree 254/2004;

Greek Government Gazette 238A’'/3-12-2004. Available at: http://www.astynomia.gr/images/stories/Attachment14238_KOD_
FEK_238A_031204.pdf; for a translation in English, see: Code of Police Ethics. 2004. Presidential Decree 254/2004; Greek Govern-
ment Gazette 238A’'/3-12-2004. Available at: https://www.refworld.org/docid/4c90ec3a2.html

480

Legal Centre Lesvos. 2021. Know your rights: Interacting with the police.

Available at: http://legalcentrelesvos.org/wp-content/uploads/2021/11/English-Interacting-with-the-police.pdf
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searched (Art. 256(3)); in addition, a warrant needs
to be presented.*®!

» Provisions on body searches are laid down in
Art. 257, according to which the body search of a
defendant is allowed “when the person conducting
the interrogation considers that, for important rea-
sons, it is useful for establishing the truth. Third
persons [non-defendants] shall be searched when
there is a serious and reasonable suspicion that
traces or other objects relating to the accused
act or an absolute necessity will be found. A strip
search shall not cause harm to the health of the
person subjected to it, nor, as far as possible, to his
or her dignity”#®2 (Art. 257(1)). In addition, it ‘must
be carried out in private and separately for each
person. If a certain object or document is sought,
the person conducting the search shall first ask
the owner of the object or document to surrender
it'#e3 (Art 257(2)). Furthermore, the article legis-
lates that the examination of a woman must be
conducted by a woman. This is supported by Art.
199(1), which also establishes the right to digni-
ty during body searches. In addition, the person
that is searched has the right to be searched in
the presence of a person of their confidence (Art.
199(2)).

When experiencing incidents of police misconduct,
CSOs working in the field highly recommend to al-
ways contact a lawyer or a CSO providing legal sup-
port.#* For interaction with the police Legal Centre,
Lesvos also published a toolkit that contains fur-
ther elaborations and advice on interaction with the
police. It can be accessed here: http.//legalcentre-

lesvos.org/information/ (information as of 2021).

481
482
483
484

Ibid.
Free translation from Greek

Free translation from Greek
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Procedural rights during and after arrest,
during detention or during a court trial

When confronted with a criminal proceeding, it is
highly recommended to always contact a lawyer
or a CSO providing legal support. In addition, it is
of high relevance to be aware of one’s rights and
be able to communicate and insist on them while
in detention.

The basis for the procedural rights in Greece is en-
shrined in the constitution. Article 6(1) prohibits
arrest and imprisonment “without a reasoned judi-
cial warrant”, while Art 6(3)-(4) elaborates on the
maximum times of detention. Article 8 elaborates
on the principle of a natural judge. This means that
the judge has to be impartial, and hence cannot
be biased or have an interest in the outcome of
the process, for instance through financial gain.
Besides, the judge has the obligation to hear both
sides and give the individual that will be affected
by the judgement the opportunity to speak and re-
act to the other side.*%

Detailed provisions and procedural rights are laid
down in the country’'s Code of Criminal Procedure,
the revised versions of which came into force in
July 2019.4% While the Criminal Code defines
crimes and penalties, and sets provisions for the
assessment of the latter, the Code of Procedure
lays down the relevant procedural provisions.

In the following, certain provisions of the Code of
Criminal Procedure are outlined which are of rele-
vance Human Rights Defenders and are reported-

Legal Centre Lesvos. 2021. Know your rights: Interacting with the police.

Available at: http://legalcentrelesvos.org/wp-content/uploads/2021/11/English-Interacting-with-the-police.pdf

485 Oxford Reference. 2023. natural justice.

Available at: https://www.oxfordreference.com/view/10.1093/0oi/authority.20110803100225319

486

Lambadarios Law Firm. 2019. New Criminal Code and New Code of Criminal Proceedings to come into force as of 01.07.2019

in Greece. Available at: https://www.lambadarioslaw.gr/2019/07/new-criminal-code-and-new-code-of-criminal-proceedings-to-

come-into-force-as-of-01-07-2019-in-greece/
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ly*¢7 likely to be violated when facing criminalisa-
tion“8®

» Art. 91: Right to free legal aid. This is bound
to specific income criteria and a specified time of
imprisonment, as laid down in Arts. 6 and 7.

» Art. 95: Right to information: “The suspect or
accused person shall be informed without delay
of at least the following rights: a) the right to be
represented by counsel, b) the right to and the con-
ditions for free legal advice, c) the right to be in-
formed of the charge, d) the right to interpretation
and translation, and e) the right to silence and not
to incriminate oneself."#8°

» Art. 97: Right to inform a person of the ac-
cused'’s choice in the event of deprivation of liber-
ty. Also, Art. 98: Right to communicate with third
persons during deprivation of liberty.

» Art. 100: Right to be informed about indict-
ment, and access the material in the case file and
receive a copy of the latter.

» Art. 101: Right to interpretation and transla-
tion; see also Art. 237.

» Art. 104: Right to silence and non-self-in-
crimination

» Art. 105(2): Right to a lawyer in case of an
investigation, in particular before speaking to the
police. In case of the arrest of a citizen, this ap-
plies for suspects and accused persons.*®°

» Provisions for questioning of a suspect of
investigation are laid down following Art. 246, on
investigations following Art. 253, on confiscation
following Art. 260, and on arrest and provisional
detention following Art. 275.

» Art. 276(1) specifies that “[...] no one shall be
arrested without a specifically and thoroughly rea-
soned warrant of the investigating magistrate or
a decision of the judicial council, which must be
served at the time of arrest."**!

487
488
489
490
491
492

Free translation from Greek

Free translation from Greek

» However, a warrant can only be issued “when
there are serious indications on the basis of spe-
cific facts [...] that the person arrested is planning
to abscond or to commit other serious crimes”
(Art. 276(2)). Further conditions that define the ap-
propriateness of detention are laid down in Arts.
286 and 296.

» Art. 278(2) states that “the arresting officers
must treat the arrested person with all possible
courtesy and respect his [or her] honour. To this
end, they must not use force except when neces-
sary and may not tie him [or her] up unless the ar-
rested person resists or is suspected of abscond-
ing.”

» If a person is not brought in front of a public
prosecutor within 24 hours after their arrest, they
have to be released (Art. 279).

» Persons caught while actively committing a
criminal offence can be arrested without a warrant
(Art. 279).

» In cases of misdemeanours, the arrested per-
son must be brought in front of the public prose-
cutor within 12 hours, who shall decide upon their
release of the custody (Art. 279).

» People can be arrested while “pre-trial
proceedings [are] ongoing, if there are serious
indications that the accused is guilty” (Art. 282(1)).
“Restrictive measures shall be imposed if they are
strictly necessary for the fulfilment of the purpos-
es” (Art. 282(3)).

» Provisions on appeal can be found in Art.
486ff.. An appeal has to be filed within the time
frame set in Art. 473 (see Chapter 6.2.4.).

The provisions laid down in the Code of Criminal
Procedure are furthermore constituting the basis
for the rights enshrined in the Code of Police Ethics
(Presidential Decree No 254/2004).4°2 There, the

Based on interviews with individuals facing criminalisation in Greece during the research for this toolkit.

Non-exclusive list, looking in particular at the rights before the start of a trial.

Athens Bar Association. 2021. «Mpoocaywy£g, KpdTnon Kat cUANAYELG TOALTWV». Available at: https://bit.ly/3QB0HTu

Please find the original version in Greek here: Kwdikag Agovtoloyiag tou Aotuvopikou. 2004. Presidential Decree 254/2004;

Greek Government Gazette 238A'/3-12-2004. Available at: http://www.astynomia.gr/images/stories/Attachment14238_KOD_
FEK_238A_031204.pdf; for a translation in English, see: Code of Police Ethics. 2004. Presidential Decree 254/2004; Greek Govern-
ment Gazette 238A’/3-12-2004. Available at: https://www.refworld.org/docid/4c90ec3a2.html
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most relevant provisions for Human Rights De-
fenders in case of arrest**®* might be:

» Art. 3(a): “The arrest shall be conducted
in a cautious and consistent way, the police
personnel must behave correctly and omit any
action that can insult the honour and pride of
the arrested person and in general insult the
dignity of a person.”

» Art 3(b): Police personnel “[s]hall immedia-
tely inform detainees of the reasons for their
arrest and detention, for any charge against
them, their rights and for the procedure applica-
ble to their case. Detainees, who do not under-
stand the speaking language,shall be informed
in a language that they understand by way of
interpretation or by any other available means.”

» Police personnel shall support the right
to conduct a phone call (Art. 3(c)), to legal as-
sistance (Art. 3(d)), to communication with the
detainee’s family and in case of the person not
being a Greek national, the contact to consular
authorities (Art. 3(e)).

» Art. 3(g): Police personnel “[s]hall secure
detention conditions that guarantee safety,
health and protection of the personality of the
detainee” and take care of the detainee’s health,
as well as ensure access to a doctor (Art. 3(h)).

» Art. 4(b): Police personnel “[s]hall respect
the presumption of innocence of the person
accused and is obliged to secure all his / her
rights. Everyone accused has the right to be in-
formed promptly of the accusation against him
/ her and to prepare his / her defence, in partic-
ular through legal assistance of his / her coun-
sel. Those who do not understand the speaking
language shall be informed in a language that
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they understand by way of interpretation or by
any other available means.”

» Art 4(c): Police personnel “[s]hall behave
appropriately towards the arrested persons,
suspects, witnesses and persons inflicted dam-
age and shall not use force or pressure of any
form in order to obtain information.”

Legislation on firearms carried by the po-
lice

Even though misuse of firearms is not frequent-
ly reported in Greece, in recent years there were
a couple of incidents of people being shot dead
by Greek police.** The following section, there-
fore, elaborates on the use of firearms by Greek
police personnel.

Carriage and use of firearms by the police is
regulated in Greece by Law 3169/2003.

» According to Art. 3(1), “[tlhe police officer
is allowed during the performance of his duty to
display the firearm, if there is a risk of an armed
attack against him or a third party”;*> however,
only if “[a]ll milder means of firing have been
exhausted”*¢ (Art.3(2)(a)).

» Before firing a weapon, the police person-
nel have to declare their intentions and give
enough time to respond (Art. 3(2)(b)). Besides,
the action has to be relation to the thread re-
ceived (Art. 3(2)(c)).

» Intimidation shooting and shooting at ob-
jects is forbidden (Art. 3(3)).

» The use of the firearm with the intention to
kill is forbidden if a third person could be hurt, if
it is used on an armed crowd and unarmed peo-

493 The term “arrest” does not only refer to being in police custody in an official prison but also refers to police custody inside

police stations.

494 See, for instance, the case of Alexandros Grigoropoulos (2008): Leontopoulos, Nikolas and Bounias, Dimitris. 2014. The
Murder of Alexandros Grigoropoulos. Available at: https://thepressproject.gr/the-murder-of-alexandros-grigoropoulos/;
also, Freedom. 2019. Breaking: murderer of Alexis Grigoropoulos released from prison. Available at: https://freedomnews.
org.uk/2019/07/30/breaking-murderer-of-alexis-grigoropoulos-released-from-prison/; also, Nikos Sabanis (2021): Prothe-
ro, Mitchell. 2021. Roma Man Killed by Greek Police Had ‘Hands Up’ When He Was Shot. Available at:
https://www.vice.com/en/article/93b5y3/roma-man-killed-by-greek-police-had-hands-up-when-he-was-shot; also, Kostas
Fragoulis (2022): dw. 2022. Greece: Roma teenager dies after police shooting. Available at: https://www.dw.com/en/
greece-roma-teenager-dies-after-police-shooting/a-64077212

495 Free translation from Greek

496 Free translation from Greek
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ple could be hurt, or if it is used against minors.
The only exception is the prevention of death
and if a person runs away after they were asked
to be searched (Art. 3(7)).

6.3.2.2. Who can be addressed in case
of misconduct?

As mentioned above (Chapter 1), the experience
of the Human Rights Defenders we interviewed
indicates that being aware of one’s rights is im-
portant in situations of informal criminalisation
in the form of police or administrative miscon-
duct. Therefore, it is important for organisations
to give relevant information and training to the
Human Rights Defenders working for them.

After a Human Rights Defender becomes the
target of criminalisation in the form of police
or administrative misconduct, they can seek
remedy in the following ways:

Ombudsperson

Misconduct of the police falls under the man-
date of the Greek Ombudsperson.*” Therefore,
violations of individuals’ rights during police
operations and police arrests can be addressed
through a complaint to the Greek Ombudsper-
son (as described above in Chapter 6.2.1.).

Thisfalls under the special mandate of the Greek
Ombudsperson, namely the National Mecha-
nism for the investigation of arbitrary behaviour,
which is further defined in Law 4443/2016, part

D. According to the latter, the Ombudsperson
is responsible for investigating and assessing
complaints about different Greek police units,
including the Hellenic Coast Guard or prison
staff. These complaints can either address spe-
cific actions during their operations or an abuse
of their status, which might include incidents of
torture and the violation of human dignity, in-
tentional violations of the right to life, physical
integrity or personal freedom, use of firearms,
or racist and discriminatory behaviour.**® Part
of this mandate is the issuing of reports on re-
corded incidents on a regular basis.**°

Legal pathways: complaint to the public
prosecutor

As described above, the Greece state is a con-
stitutional state. Therefore, procedural miscon-
duct can also be addressed through the judicia-
ry. Thus, one would file a criminal complaint.

In addition, in their mandate, the prosecutor not
only facilitates preliminary investigations, gives
proposals to courts and exercises remedies, but
also has the task of “supervision and control of
the police authorities regarding the prevention
and prosecution of crimes” .5

Therefore, a complaint on police misconduct
can be filed to the prosecutor’s office. Their re-
sponsibility is organised geographically.

When experiencing an event of police miscon-
duct and planning to address this through legal
pathways, CSOs working in the field highly rec-
ommend always contacting a lawyer or a CSO
providing legal support.®

497 The Greek Ombudsman. 2016. Who and What is the Greek Ombudsman.
Available at: https://old.synigoros.gr/resources/toolip/doc/2016/06/17/en_r.pdf

498 The Greek Ombudsman. N.d. What we can help with.

Available at: https://old.synigoros.gr/?i=human-rights.en.hr-help-with

499 See, for instance, their report on 2020: The Greek Ombudsman. 2021. National Mechanism for the Investigation of Arbi-

trary Incidents: Special Report 2020.

Available at: https://old.synigoros.gr/resources/docs/report-2020_en_web.pdf

500 Free translation from Greek; Ymoupyeio Aiwkaioovvng. N.d. H Ewoayyelia Mpwtodikwyv ABnvwv -

J0OvToun

Mapouciaon. Available at: https://www.solon.gov.gr/webcenter/portal/eis_prwt_ath?_adf.ctrl-state=osxpuljb7_37&_afr-
Loop=13572698214382996#%40%3F _afrLoop%3D13572698214382996%26_adf.ctrl-state%3D16e3igho4m_4

501 Legal Centre Lesvos. 2021. Know your rights: Interacting with the police.
Available at: http://legalcentrelesvos.org/wp-content/uploads/2021/11/English-Interacting-with-the-police.pdf
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7. Conclusion

This toolkit was created as a result of conversations within the Border Violence Monitoring Network that
identified a gap in existing publications on protection mechanisms and advocacy avenues for Human
Rights Defenders facing criminalisation in Europe; specifically, a lack of accessible and coherent resourc-
es that guide a person through the potential actions they can take in such a situation. While several
aspects were discovered and elaborated on that can be combined when faced with criminalisation, it is
important to point to the fact that realities on the ground can be very complex and decisions on the right
strategy can be challenging to pursue. In addition, during the scope of the research, we became aware
that protection mechanisms for Human Rights Defenders facing criminalisation on European territory are
still insufficient within the EU. Therefore, we advocate for an extension of the EU protection mechanism
for Human Rights Defenders, to also apply to persons on the territory of the EU, especially as we observe
an increase of criminalisation of Human Rights Defenders in Europe, in particular of Migrant Rights De-
fenders, in recent years.

Even though this toolkit has a country focus on Croatia and Greece, it is important to emphasise that crim-
inalisation of Human Rights Defenders has increased across Europe; therefore, future research should
look to other European countries. While this is a dynamic toolkit with which we hope to support Human
Rights Defenders all over Europe, we are also aware of the changing environment and aim to update and
develop this toolkit further in the future. In addition, we hope that this toolkit can support Human Rights
Defenders to overcome injustices, build up evidence of the criminalisation they face and, in the long term,
establish a safe civil society space that protects the people fighting for the implementation of their core
fundamental and human rights.

We stand in solidarity with all victims of human rights violations, people on the move and political activ-
ists facing criminalisation for the act of defending human rights.
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8. Annex

8.1. Instructions on complaints to the Greek Ombudsperson

Fields marked with * are mandatory and must be filled in before you can submit your report.

The e-mail you use should be your personal e-mail address, as this is the one that will be
used to authenticate you to the system. This will send you your CRL code, which will allow
you to monitor the progress of your report and through which you will be able to access ALL
the reports you have submitted.

For the best operation of the application, we recommend that you use the latest browser
versions.

MPOZOMIKA ZTOIXEIA

Endvupo* Ovopa*

HAekTpovLKrA UTTOBOAN
avadopdg

Motpivuyio® Ap. extiou Toutétntac / Ap. Biop.

AIEYOYNIH KATOIKIAZ/EMIKOINONIA

Awevuven TX

Nepioxth Nope

Trhépuvo Emxowvwviag Kwnts ThAégwvo®

HAEKTPONIKH AIEYOYNZH
NapaxohoiBnon HAextpovixic Avopopdc
Avalutuxis OBnyies

AAMsoN TPOTTO0LG BEBOpEVIN TPOCWTLKDU XOPOKTAPS

Empepaiwon e-mail*

Figure 3

In the form that opens, fill in the Subject and the Service to which your report relates.

Write a short description of the problem you are facing and request the mediation of the
Ombudsman (up to 4,000 characters).

You can attach the files you wish, according to the allowed limits (up to 5MB per file) and
the accepted file types. (bmp, .doc, .docx, .jpg, .odt,
.ods, .odp, .pdf, .png, .ppt, .pptx, .txt, .xls, .xlsx)

Select the "Report Preview" to be able to view your report before you submit it (Figures 4
and 5).
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HAekTpovLkn uttoBoAn avadopag ANAQOPA

E-Oépo*
Ynnpeoia / Opyaviopse e T onola / Tov omoio OXETIZETaL N avagopd*

Mepypaon®

Emouvayn Apxeiwv OXETIKWY TNC GVaPOPac

NopaxohoiBnon HAekTpovIXAG AVOdOpaG

Avalutiéc OBnylee

ARMoON MPoTaGLaG 5EBOPEVV TIPOGWITIKOG XOPOKTAPS

Figure 4

Emiokomnon Avadopac & ATToGToAN

MPOZQMIKA ZTOIXEIA

Emwvupo ENONYMO

‘Ovoua ONOMA

MNatpwvupo MATPONYMO

Ap. AeAtiou Tautétntag / Ap. Awapatnpiou AEN EXEI ZYMNAHPQOEI

AIEYOYNZH KATOIKIAZ/ENIKOINQNIA

AevBuvon AIEYOYNZH

T.K. 12345

Meproxn MNEPIOXH

Nopog ATTIKHZ

TnAépwvo Emkowvwviag AEN EXEI SYMNAHPQOEI
Kivnto Emkowvwviag 69123456789

HAEKTPONIKH AIEYOYNZH

E-mail MAIL@MAIL.GR

Figure 5
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ANA®OPA
©tua
E-THEMA - NPOBAHMA

Yrnpeoia / Opyaviopoc pe Tnv omoia / Tov onoio oxetiZetal n avadopa
YMNHPEZIA

MNeplypadn
ZYNTOMH NEPIMPA®H NPOBAHMATOZ

EMNEZEPT A

AMOZTOAH ANA®OPAZ

Figure 6

At this stage you can either choose to "Edit" it in case you want to change/correct something
in it, or proceed to finalize it.

"Report Mission" (Figures 6 and 7).

EneEepyaoia ArnootoAn Avadopag

Figure 7

After the above action and before completing the submission of your report, you will be
required to confirm your email address for this purpose:

1. You will receive a message to the e-mail you entered with your confirmation code
(figure 8).

AGIOTIpE KUPIE,
Agi0TIpn Kupia,

ria va oAokAnpw8Ei n Biodikaoia kal va UTTOBAGAAETE TNV GvaPOPa 0ag, NAEKTOOVIKG, GTOV IGTOTOTO TOU Zuvnyopou Tou MoAitn, Ba Tpémel va
empeRanoere T SielBuvan nAekTpovikoy TaxuBpopeiou oag. Autd Bonbd otnv amoguyr TPoRANUGTWY pE KakéC BiEuBlvasig fi spam

NapaxaAolpe TANKTPOAOYNGE Tov TTAPAKATW KWBIKO, 07N @OpUa UTTOROARE NAEKTPOVIKNAG avapopdc

Kuwdikog EmiBeRaiwang email: 523276

Npoooxi: Mnv amavrdre oTn ouykekpipévn SiEUBuvan NAEKTPOVIKOU TaxuBpopesiou.

Figure 8

2. The following message will appear on your screen (figure 9):
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X

EmBepaiwon email

mail 00, y1a TNV empBepaiwo:
£YETE TOV POKENO QVEMLE

ZupMANPWOTE MOPAKATW ToV KWHLKE empPefaiwone e-mail mou AaBate

Kubuxoe Empepoiwonc Email

HEnn .

OTE TEXVLKG TTPOBANUIO EXETE PE TNV UTIOf

CKOMNOUBNON TNC GVOPOPAC 00C,
TIOPAKOAOUHE OTELATE HAVULIO OTO SU

ANOETOAH ANAGOPAS

——)

Figure 9

In it you will have to enter the confirmation code, which has been sent to you in the e-mail
you registered and finally select the final submission of your report.

Once your email address has been confirmed, your report has been submitted to the
Ombudsman.

A confirmation message is displayed on your screen which includes the Report Tracking
Code (RTC), the protocol number received and the date it was first received (figure 10).

v’

Emituxng AmootoAn avadopdcg

Enttuxic Anootohn avagopac!
KpaTnoTe Tov Mapakatw kwdikd yia tTny mapakohoUBnon tng avadopag 0og
Kwbixoc MapakolouBnong Avagopac: 202205130000
Ap1Bpée Npuwtokdiou: 72

Hu/via Npwtokéhou: 13/05/2022

MIZO ZTHN APXIKH

Figure 10

At the same time you will receive an information message in your e-mail (picture 11).

YmoBoAn a¢ oTov Tuviy 10U MoAiTn

EuxapiaToUpe TTou UTroBGAQTE TNV QVaQOPa 0ag oToV Zuvriyopo Tou MoAit

0 apiBPdg TPWTOKGAAOU TNE aVAQOPAS TIOU UTTORGAAGTE NAEKTPOVIKG givar: 72/13.05.2022 kai 0 kwdikoS TapaxeAouBnong (KMA) yia va UTTopeiTte va
MV TTAPAKOAOUBEITE NAEKTPOVIKG givar: 202205130000

Avapopdcs, va GuvBEBEiTe OTOV IOTOTOTTO TG ADXAC KaI VO AGUBAVETE yWiion Tou oTadiou emetepyadias g

Npoooxi: Mnv amaviare oTn ouykekpIpEvn BIEUBUVON NAEKTPOVIKOU Taxubpopgiou.

& Anavinon % MNpowénon

Fiqure 11
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2. Web Reference Monitoring

To monitor the online petition you have submitted to the Ombudsman, select "Monitor
Petition" (image 12) from the Electronic Services on the home page of the Ombudsman's
website.

&

HAextpovikég Ynnpeoleg Emoxked
o

YnoPoAn avapopdac

MNapakoAouBnon Avagopdc
Ynoraké pavrepou TLQ EUAAW?

Figure 12

In order to log in and track your report electronically, you will need to fill in the email
address you provided when you submitted it, as well as the Report Tracking Code (RTC) that
has been sent to you and click on "ldentify" (image 13).

MapakoAoudnon Avadopdc Hieicpvnch ibivon

Kwbikée Napakohoudnong Avadopac

TAYTOMOHEH

Figure 13

In case you do not remember your Report Tracking Code (RTC), after filling in your e-mail,
you can select the "Forgot your Report Tracking Code" button and the code will be resent to
you (image 14).
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METG aTro OXETIKO QITNUG 0ag, 0ag ATTOCTEAAOULE £K VEOU, TOV KWBIKO TTapaxoAoldnong T ava@opdc (KMA) Tou utToBGAGTE GTOV Zuvriyopo Tou
MoAitn ka1 {NTRCATE VO TIGPAKOAOUBEITE NAEKTPOVIKG

KNA: 202205130000

Me Tov mapamdvw kwdikd (KMA) kai v nAexTpovikn oag icBuvon (e-mail) propeite, péow Tou uTrEpouvBEapou «MapaxoroUBnon HAEKTPOVIKAG
AVOQOPAcs, va ouvdEeBEiTE TOV I0TOTOTTO TNG APXNAG KOl va AGURAVETE yvioon Tou oTadiou emetepyaciag e

Npoooxni: Mnv amavidre oTn ouykekpipévn SIEGBUVON NAEKTPOVIKOU TaxudpopEiou.

Anavrnon ®» MNpowénon

Figure 14

After you have successfully logged in to the system, you can view all the information of your
report (Status, Date of Submission, Report Tracking Code, Report No. Protocol number)
(figure 15), the history of all actions taken on it (figure 16), and the information about the
Specialist operator assigned to examine your report (figure 17).

In the "Status" field when you monitor your report, the status of the report will be
displayed:

"Waiting for confirmation from the Ombudsman", until it is processed by the
competent department receiving the petitions.

"Confirmed by the Advocate",

"To Accept”, until it has been charged to the appropriate Circle of Competence
"To be charged", until charged to a Special Scientist/operator

"Charged", when the charge to Special Scientist/operator is completed
"Archived" when the report is closed.

When the report is billed to a Specialist, the details of the operator of the report will
appear below on the tracking page of your report.
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MAnpodopiec Avadopag

Kataotaon

Avapovn EmBefoiwong Ané Zuvnyopo

Huepopnvia YmoBoAng

13/05/2022

Kwdikog MNapakorouBnong Avadopag

202205130000 (2]

ApLBuoc MNpwToKOAAOU

72 (a2

HAekTpovikn uttoBoAn avadopag
©tpa

E-THEMA - NMPOBAHMA

Ynnpeotia / Opyaviopég pe tny omoia / Tov onoio oxetiZetat n avadopad
YNHPEZIA

Nepiypadn

ZYNTOMH MNEPINPADH NPOBAHMATOZ

Figure 15

lotopLkd Avadopag

Hpepounvia ©¢tpa Eyypadou ApBuocg Eyypoda

MpwTtokoAAou

Figure 16

> towxela Exkmmpoowtou

@ SUCTAKATOC ALOXELPLOTAC DA Enmwowwvia pe Suviiyopo

Figure 17

At the bottom of the page, you can also access all the reports you have submitted from the
same email address (figure 18).

’
EmmutAceov Avadopeg
Huepounvia Tithog Avadopag EEEMEN
07104712022 TEZT ANA®OPA17/412022 Avapovn EmBepaiwong Amo Zuviyopo

Figure 18



In defence of defenders: a practical guide to legal means and advocacy tools for criminalised Human Rights Defenders in Europe 131

3. Submit additional Web Reference files

You can submit additional files for your report or even a request for it, through its online
follow-up. However, your Report Status must be "Billed".

First, you will need to log in to the Report Tracker, as described above (figure 13).
Select the report you are interested in if you have more than one report.

In the Submit New Related Documents (image 19), in the Description field, which is
mandatory, you must describe your request and then attach the files you wish to submit.
Please note that each file you submit should not exceed 5MB.

YmroBoAn NEwv ZXeTikwy Eyypadwyv

Oépa*

Neplypadn*

EmoUvayn véwv OXETLKGV GPXELWV TN avadopac

Yoo oxetwou avadopds (T

Figure 19
Select "Submit a Relevant Report" to submit your request.

On your screen, you will see the protocol number and the date of your request (figure 20).

YmoPoAn oxetixou avadopdc Ty

Figure 20

At the same time, you will receive a message to your email address with these details
(image 21).

YmoRoAn Avagopdc gTov Suvijyopo Tou MoAitn

Ta mpooBeTa gToIXEIQ TTOU UTTORAGAAQTE Yia TNV avapopd oag, £Xouv UTTORANSEI

O apiBuo¢ TTPWTOKOAAOU TNE aiTnong oag sival : 132/30.05.2022

Npoooxn: Mnv amavTdre oTn ouykekpipévn SiEUBuUVON NALKTPOVIKOU Taxudpopsiou.

Figure 21
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YmmoBoAn NEwv ZXeTLKWY Eyypadwy

Otua*

Mepwypadn*

EmoUvayn véwv OXETLKGV apxeiwv TNG avadopac.

YmoPoAn oxetwkoU avagopds Ty

Figure 19
Select "Submit a Relevant Report" to submit your request.

On your screen, you will see the protocol number and the date of your request (figure 20).

YroPoAr oxetixkou avagopdc (1

Figure 20

At the same time, you will receive a message to your email address with these details
(image 21).

YmoRoAn Ava@opdc oTov Tuviiyopo Tou MoAitn

Ta mpoaBeTa OT0IXEIQ TTOU UTTORAGAAGTE Yia TNV avagopd oag, £Xouv UTTORANSEI

O apiBuog TTPWTOKOMOU TNE aitnong oag sivar - 132/30.05.2022

Mpoooxn: Mnv amavTdre oTn ouykekpipévn SiEUBuUVON NALKTPOVIKOU Taxudpopsiou.

Figure 21



In defence of defenders: a practical guide to legal means and advocacy tools for criminalised Human Rights Defenders in Europe 133

4. Request to close Web Report

Through the Monitoring of your Report, you can request the Ombudsman to close/archive
it.

Select the report you are interested in, if you have more than one report.

Press the "Close Report" button (figure 22).

_ e b e

Figure 22
The following message will appear on your screen (figure 23).
You should indicate your request in the Short Description field. You can attach

relevant files for this request if you wish. Finally, select "Close Report".

KAeilolpo Avadopdg
Ayannte KUpLe/a,

O Zuvriyopoc Tou MoAitn Ba &€t To Gitnpa 0ag OXETIKA pE TNV avadopd oac TTOU TTPOKELTAL va
QTEVEPYOTTOLNOEL KaL va KAELOEL OPLOTIKG

Kwbikég MapakoAoUOnong Avagopdc : 202205300005

EmoUvayn apxeiwv yLa 1o kKAeiowo tng avapopac

Emotvayn Apxeiwv
(omobextol Timot: .bmp, .doc, .docx, .jpg. .odt, .ods, .odp, .pdf, .png. .ppt, ppbx, .bxt, xis, xdsx)

£we SMB ava apxeilo

KAelowpo Avagopag

Figure 23
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You will receive a protocol number for your request and a message will be sent to your email
address (figure 24).

Aitnua via KAgigipo Avagopdc oTov Fuviiyopo Tou MoAitn

To aiTnua 0ag yia 10 KALITINO TNG ava@opdc oag, £XEI UTTORANBE.

Npoooxn: Mnv amavrdre oTn ouykekpipévn BIE0BUVOTN NAEKTPOVIKOU Taxudpopsiou.

Figure 24

When your request is accepted by the Ombudsman, the status of your petition will show
"Filed" (image 25).

MAnpodopieg Avadopag

Kataotaon

— ® ADXELOBETABNKE

Huepopnvia YoBoAng
07/04/2022

Kwbdikog MapakolouBnong Avadopacg
202204070003 i

ApLBuoc NMNpwTtokOAAou

45 (a2

@akehog YmoBeong
300642 i

Figure 25
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